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PRESIDENTS PAGE 


Samuel S. Smith 


PRESIDENT 


Is there anyone out there? 


I’m Sam Smith, my picture is on 
the cover, and by the time you read 
this I will have been installed as 
president of The Florida Bar. If you 
knew any one of those facts, you are 
probably in a small minority of the 
over 28,000 members of The Florida 
Bar. The fact that you read the 
President’s Page in the J ournal makes 
you an even more seléct minority. 
Unfortunately, a large majority of 
the members of The Florida Bar have 
little or no interest in its programs, 
projects and functions. My problem 
as president is to find a way to com- 
municate with those members and 
more actively involve them in our 
profession. 

One of my _ favorite stories 
concerns the lawyer who was visiting 
the Grand Canyon and approached 
an area which was roped off with a 
sign stating: “Do Not Cross This 
Point. Unsafe Terrain.” The lawyer, 
not believing that such signs applied 
to him, crossed the line and walked to 
the edge, enjoying the fantastic 
panorama. At that point, the ledge 
collapsed and he tumbled into the 
canyon, managing to grasp with one 
hand a small branch protruding from 
the wall. He looked up and called 
out, “Help. Is anyone up there?” 

Just when the lawyer was about to 
give up hope after repeated un- 
answered cries, a deep voice said, “I 


am here, my son, and I will help you.” 
The lawyer looked up, and not seeing 
anyone looking over the edge of the 
canyon said, “Who's there?” The 
voice responded, “It is the Lord.” 
Although the lawyer still had his 
doubts he said, “My hand is slipping. 
What should I do?” The voice an- 
swered, “Trust me and let go of the 
branch.” After thinking for a few 
minutes, the lawyer looked to the 
edge and called out, “Is there anyone 
else up there?” 

As I begin this year, like that 
lawyer, I wonder if there’s anyone 
out there. Although the organization 
which is known as The Florida Bar 
has over 28,000 members and is 
referred to by the media as “the Bar,” 
or “the lawyers,” or “the legal pro- 
fession,” the truth of the matter is that 
the functioning Bar only consists of a 
few hundred people. That group is 
comprised of the officers, Board of 
Governors, executive director and 
staff, section officers and councils, 
and committee members. 

Unfortunately, all of these posi- 
tions are full, and I seriously doubt 
that we could function with any more 
officers, governors, sections or 
committees. The untapped group 
that has never been considered as 
part of The Florida Bar are the local 
bar associations. Each of these offers 
an opportunity for participation in 
“the Bar” to improve our profession. 
Our chance for achieving goals 
which will benefit lawyers, judges 
and the public is through the involve- 
ment of local bar associations in 
common projects with The Florida 
Bar. 

We have over 60 local bar associa- 
tions ranging in size from a few 
members to hundreds of members, 
and most of them undertake a wide 
variety of projects designed to 
improve the administration of justice 
and delivery of legal services. I 
believe that with the help and as- 
sistance of The Florida Bar, these 
programs can be expanded and 
improved to the benefit of lawyers, 
judges and the public. 

Toward this goal, I have consoli- 
dated the annual meeting of the 
section and committee chairpersons 
with the meeting of the local bar 
presidents and presidents-elect. All 
of these bar leaders will meet in 


Tallahassee beginning on the evening 
of July 16 and concluding on the 
afternoon of July 18, to discuss 
common goals and the manner in 
which The Florida Bar can assist 
them in succeeding. 

It is my hope that during this year 
the local bar associations will grow 
and prosper, expanding their 
membership and the scope of their 
activities. The Florida Bar will not 
compete with the local bar associa- 
tions, but rather, through its sections 
and committees, work with the local 
bar associations in common projects, 
so as to avoid over-lapping and the 
lawyer's ultimate enemy, “the rein- 
venting of the wheel.” 

For each of you who has been kind 
enough to read this far, I have a 
simple request. Thousands of lawyers 
sought an appointment to the com- 
mittees of The Florida Bar and its 
sections. Because of size limitations 
and staggered terms, only hundreds 
were appointed. If you receive an 
appointment to a committee, set 
aside the time necessary to turn 
theory into reality. Make a commit- 
ment to accomplish something which 
will benefit and improve the practice 
of law. There is no better way to 
contribute. If you were not ap- 
pointed, or have additional time, join 
your local bar association and offer 
your assistance in either its existing 
programs, or in the creation of new 
programs which are needed to 
improve the legal profession. High 
on my list, and hopefully at the top of 
every lawyer’s priorities, will be the 
challenge of finding ways to deliver 
legal services to those who cannot 
afford them. 

I sincerely hope that there are 
lawyers reading this page who will 
help the legal profession by partici- 
pating on some level during this 
coming year. Mere hundreds cannot 
do the job, and only by joining forces 
with local bar associations can The 
Florida Bar truly become “the Bar.” 
With that type of assistance we can 
succeed in providing quality legal 
services, efficiently and reasonably, 
to all the citizens of this state. I hope 
that we can find a way to involve you 
during this year, and that I am not 
like the lawyer who looked up the 
empty canyon and asked, “Is anyone 
out there?” o 
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EXECUTIVE DIRECTIONS 


John. Harkness, Jr. 


EXECUTIVE DIRECTOR 


Organizational structure 
of Florida’s court system 


The majority of the articles in this 
issue of the Journal describe various 
aspects of the judiciary. I believe that 
these articles will give you a better 
understanding of some aspects of the 
judicial system that you may not have 
thought about before. As the former 
state courts administrator, I guess I 
have a better understanding of some 
of these problems since I had to deal 
with many of them on a day-to-day 
basis for four years. In fact, two of 
the articles in this issue were written 
by my former employees there. I 
believe that you will find both of 
those articles most interesting. 

As background for this issue of the 
Journal, I will briefly discuss the 
organizational structure of the 
judiciary. Some of it may be very 
basic to most of you, but a review 
could be of interest. 

The Florida court system consists 
of two tiers: an appellate tier and a 
trial tier. The appellate tier is com- 
posed of the Supreme Court which 
sits in Tallahassee and five district 
courts of appeal located in Talla- 
hassee, Daytona Beach, Lakeland, 
Miami and West Palm Beach. There 
are presently seven justices on the 
Supreme Court and 41 judges on 
district courts of appeal, ranging 
from six on one court to 11 on another 
court. The number of judges de- 
pends upon the court’s individual 
workload. The organizational struc- 


ture of the district courts of appeal 
remains basically the same with each 
using panels of three judges to hear 
most cases. 

The districts court of appeal 
decide appeals from the circuit 
courts in most criminal and civil cases 
and from county courts when a state 
statute or provision of the state 
constitution is held valid. 

The Supreme Court 
among other issues: 

e Constitutional construction 
questions; 

e District court decisions up- 
holding invalid laws or provisions of 
the state constitution; 

e Questions certified by the 
district courts as being of great 
public importance or in conflict with 
another district court’s decision; 

e Conflicts between those courts 
and between the district courts and 
the Supreme Court; 

e Bond validation judgments; 

e The legal sufficiency of public 
service rulings on electric gas, 
telephone or utilities rates or service; 

e The legal sufficiency of all 
judgments imposing the death 
penalty. 

The trial tier is composed of two 
courts: the circuit court and the 
county court. The circuit courts 
consider: 

e Domestic relation cases such as 
dissolution of marriage, guardian- 
ship, juvenile dependency and 
juvenile delinquency; 

e Criminal offenses—felonies; 

e Probate matters including the 
processing of wills and the settlement 
of estates; 

e Civil cases involving amounts 
greater than $5,000; 

e Appeals from county court 
judgments except when a state 
statute or provision of the state 
constitution is held invalid. 

County courts consider: 

e County and city ordinance viola- 
tions including traffic infractions; 

e Misdemeanors; 

e Civil cases involving amounts of 
$5,000 or less including such matters 
as landlord and tenant conflicts. 

Some interesting points about this 
system arise because of the great 
flexibility in the system. In one circuit 
three circuit judges sit as a panel to 
decide appeals from county court. In 


decides 


other circuits of the state, the appeals 
from county court are considered as 
just another case or are passed upon 
by the senior circuit judge. 

I am sure there are times when you 
go into the courtroom for a circuit 
court matter and believe that the 
judge there is a county judge. In some 
circuits of this state, there is great 
probability of a county judge serving 
on the circuit bench. The constitution 
allows the chief judge of a circuit to 
assign, on a temporary basis, judges 
of the county courts to sit as circuit 
judges. This authority has been used 
very widely in the state and in every 
circuit. In time of an influx of a 
number of cases or because a circuit 
judge is tied up for a long period of 
time with a particular case, county 
judges will be appointed as tempo- 
rary circuit judges to handle their 
caseload. Also, within a couple of 
circuits in this state, county judges 
have been appointed to handle, ona 
continuing basis, all probate matters 
for a certain county. This has proven 
to be more expeditious when there is 
no resident circuit judge in the 
county. 

Each circuit is composed of a 
number of counties ranging from one 
to seven. The chief administrative 
officer of a circuit is the chief judge 
who is elected for a two-year term. 
Due toarecent rules change, both the 
county and circuit judges vote on 
who that chief judge will be. The 
chief judge has the authority of 
assignment, both to physical location 
and to type of jurisdiction, that 
judges will be responsible for. The 
Supreme Court has always en- 
couraged the rotation of judges 
through all divisions and all levels of 
the court system in order that there 
can be greater flexibility in the use of 
these judges. In fact, within the last 
couple of years, one justice of the 
Supreme Court sat as a circuit judge 
to hear a murder trial and another 
justice has heard both circuit and 
county court cases. You will fre- 
quently find a circuit judge tempo- 
rarily assigned to a district court of 
appeal. 

Another example of flexibility in 
the system is the use of retired judges. 
There are approximately 31 retired 
judges who have volunteered to be 
assigned temporary duty by the chief 
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justice. These retired judges are 
appointed to take over a calendar 
when a regular circuit judge is tied up 
for a length of time or when the 
circuit judge in a particular area have 
been disqualified for one reason or 
another. 

Nineteen of the 20 circuits employ 
trial court administrators who relieve 
the chief judge of everyday admin- 
istrative chores. These chores may 
involve personnel and budgeting 
with the county commission, super- 
vision of court reporters, and witness 
and jury management. 

Under legislation passed in 1978, 
all new judges must be members of 
the Bar. The members of the bench 
who were not lawyers at the time 
were grandfathered in. This does 
allow them to run for reelection until 
they decide to retire. Circuit court 
judges must have been members of 
the Bar for five years before their 
appointment or election and district 
court judges and Supreme Court 
justices must have been members for 
10 years. The judges must devote full 
time to their judicial duties and may 
not practice law or hold political 
office. 

A number of people are confused 
about who pays for the state court 
system. Although it is a state court 
system, a vast portion of the funding 
comes from the counties. The state 
pays the salaries of all judges and 
their secretaries as well as the trial 
court administrators. The expenses 
paid by the state include some educa- 
tional costs as well as necessary travel 
expenses. Beyond that, it is the 
county which must bear the burden 
of financing the system. The counties 
provide the courthouse to house the 
judges’ chambers and courtrooms. 
They must provide the furniture, the 
books, with the exception of one set 
paid for by the state, and all other 
expenses. The county must provide 
the baliff and share a great part of the 
expense of court reporters. 

The state funds the expenses of the 
state attorneys and public defenders 
except for space and some inci- 
dentals. You can, therefore, see that 
the state courts system, itself, is not 
fully funded by the state but is a 
shared responsibility. 

From talking to persons involved 
in judicial administration from 


around the country, I learned that the 
Florida system is considered one of 
the better for its flexibility and ability 
to cope with problems. A study done 
by the National Center for State 
Courts in 1975 and 1976 showed that, 
on a comparable basis, Florida 
handled more felony cases in its court 
system than any other svstem in the 
United States. Our appellate system 
is, by far, one of the heaviest bur- 
dened with cases in the country. 


I hope that you find the articles in 
this Journal interesting and that you 
will take time to ask questions about 
your judicial system. It is the system 
and framework in which all lawyers 
must operate. Therefore, we are the 
ones most concerned about its future. 
I encourage you to have dialogue and 
communication with your chief 
judge to see how you, as an individual 
practitioner, can help your courts 
system function more efficiently. o 


«x? 
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For over National has 

invested hundreds illions of dollars for 
corporate and individual trast. customers. And 
our record of performance is impressive. 

Together with you and your professional advisors, we 
can attain the results that you require from your ac- 
count. We offer experienced administration, aggres- 
sive cash and portfolio management, automated ac- 
counting and securities clearing systems; all with an 
emphasis on continual client communication. 
Seek the experience and “know-how” of the trust spe- 
cialists that are dedicated to helping you reach your 
goals .. . the Florida National Trust People. 
PEOPLE WHO KNOW HOW. 


Florida National 
 \TrustServices 


214 Hogan Street 
Member FDIC 


Jacksonville, Florida 32231 
Toll Free Telephone #1-800-342-1465, Ext. #5310 
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LETTERS 


Agreement for deed 


David H. Simmons’ excellent article on 
the use of the agreement for deed (May 
1981) contains what I believe may be a 
significant omission. 

He points out that the Florida courts do 
not permit the seller to cancel or forfeit 
the agreement for deed upon default, 
and the seller’s only remedy is to 
foreclose, as though the agreement were 
a mortgage. 

His conclusion is probably true in 
many cases, but he has overlooked the 
case of Huguley v. Hall, 141 So.2d 595 
(Fla. lst D.C.A. 1962), affirmed in 157 
So.2d 417 (Fla. 1963). There, the Florida 
court held that unless the equity of 
redemption is affirmatively raised by the 
buyer, the defense is deemed 
abandoned, and that a seller can 
terminate and cancel the agreement for 
deed without foreclosure. In fact, the 
circuit judges in Duval County have con- 
sistently permitted such relief when a 
default has been entered and the buyer 
has not raised any defense. 

To that extent, therefore, the 
agreement for deed would appear to 
have certain positive advantages to the 
seller in the event of the buyer’s default. 


Jacksonville Epwarb SIEGEL 
Cameras in the courtroom 
Cameras in the courtroom, now 


favored both by Chief Justice Warren E. 
Burger of the United States Supreme 
Cort and by Chief Justice Lawrence B. 
Cooke of the New York Court of Appeals, 
would unquestionably benefit the ad- 
ministration of justice. 

Can there be any doubt but that every- 
one involved in the particular courtroom 
process would be concerned about 
achieving perfection before the world in 
their particular activity in that court- 
room? 

Certainly, the trial lawyer is bound to 
prepare his case more thoroughly than 
ever before, with a more thorough inves- 
tigation of the facts and the law involved. 
He would stretch his talents to the utmost 
for a splendid opening statement to the 
jury and, at the end of the evidence, to 
achieve not only a logical and brilliantly 
worded summation to the jury, but 
supreme eloquence as well. All this 
would obviously benefit the client. 

Similarly, the presiding justice, with his 
own pride of workmanship, would more 
thoroughly prepare himself for the law of 
the case and for the necessary rulings 
during trial, knowing full well that the 
viewing audience would include other 
knowledgeable judges and lawyers who 
would be well able to recognize any 
errors. His charge on the law to the jury 
would be most meticulously prepared. 
Dignity and decorum, with proper 


respect for the court, would certainly 
be seen to. 

Careless witnesses would be more 
careful not to stray in their testimony for 
fear of exposure by some public viewer 
or listener. Additionally, experience 
teaches us that insincere witnesses, when 
off guard, are more likely to let the truth 
slip out, and so, if distracted by the 
cameras, they are more likely tc give the 
truthful answer. 

Similarly, jurors would also be on their 
best behavior, and regardless of the 
effect of other pressures in this process, in 
the long-run would certainly be con- 
cerned to render the proper verdict. 

Those opposing cameras in the court- 
room overlook the profound psycho- 
logical impact, in the above respects, 
upon everyone involved when so 
exposed to the public gaze. 


New York Harry H. Liesic 


Good medicine for lawyers 


I write in praise of Leonard Schulte, 
the idea of his ’potpourri” column, and 
his execution of it. 

Whether one fancies the thesis of the 
THAETETUS or merely concurs with 
the view of an old law professor of 
mine—when criticized by a student on 
the grounds that the professor was 
splitting linguistic hairs—that “language 
is all we have,” there can be little doubt 
that this “learned profession” is in dire 
need of the kind of medicine which Mr. 
Schulte in and by his invaluable column 
prescribes. 

Until our statutes, regulations or rules 
and decisions are expressed in some form 
other than human language, lawyers are 
and should be charged to have an 
intimate understanding of that language 
and its uses, and to employ it intelligently 
and carefully. 

The Journal is to be commended for its 
presentation of Mr. Schulte’s excellent 
discourses. 


Tallahassee STEPHEN Marc SLEPIN 


Well reasoned approach 


Thank you very much for publication 
of Judge Morison Buck’s fine article 
calling for handgun registration which 
appeared in the Viewpoint section of the 
June 1981 Florida Bar Journal. Judge 
Buck advances a well reasoned approach 
on the vital need for registration and 
reasonable restrictions on purchase and 
possession of handguns. It is clearly time 
for Congress to act in this important area 
and Judge Buck’s article is a valuable 
contribution toward achievement of this 
important goal. 


Jacksonville A. HAMILTON CooKE 
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Fifty years ago today! 


During the long summer months of 
1931, when the Florida Legislature 
had voted to use part of the gasoline 
tax to secure bonds for roads and 
bridges and also legalized pari- 
mutuel wagering at dog and horse 
tracks, Florida Bar members could 
read in their Florida State Bar Asso- 
ciation Law Journal about the new 
Chancery Procedure Act and the 
Uniform Securities Act. 

Also published was Senate Bill 196- 
XX, the act levying and imposing 


_excise tax on documents. 


Another article quoted Chas. A. 


_Morehead who told members of the 


Dade County Bar Association on 
August 4, 1931, that sources indicate 
“a staggering ratio” uf one lawyer to 
every 261 persons in the South 


Florida area. At that time Jacksonville 


had one lawyer to every 386 persons 
and Tampa had one to every 368 
persons. 

“Our state offers more inducement 
than the average to a professional 
man; the alluring advertisements 
portraying ideal living conditions 
here have been broadcast over the 
nation; attorneys who come here for 
a visit often decide to remain,” he 
stated. 

However, Morehead also con- 
tended that the “laxity of the require- 
ments for admission to the Bar” also 
played a very heavy hand in the 
overpopulation of lawyers in the 
state. Although he explained that 
Florida had more than twice as many 
attorneys, in proportion to the 
population, as the average city and 
over three times as many as the 
average in the entire United States, 
he questioned, as Bar leaders in the 
1980’s have also done, whether the 
association and legislature should 
attempt to “stem the rising tide of 
attorneys, or advance its educational 
level.” 

Morehead expressed the belief 
that adopting qualifications for ad- 
mission advocated by the American 
Bar Association and the evolution 
into a self-governing bar with power 
to determine requirements for 
admission would assist in solving the 
overpopulation issue. In 1931 
admission was the domain of the 
State Board of Law Examiners. 

“The time for quiet contemplation 
has passed. The time for action has 
arrived,” concluded Morehead. 0 
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Timesharing: 


What you should know about this new trend in real estate. 


One of the newer concepts in real estate is 
the ownership of “time” for a given “space.” 
A group of co-owners share title to a 
condominium, townhouse, hotel room, 
house or lot; each has the exclusive right to 
occupy the property for a specified—and 
recurring—period of time. 

While the concept may be recent, 
several states have laws which cover this 
type of ownership. Chicago Title has 
published a paper for attorneys which 
reviews these and some other consider- 
ations on timesharing of real property. 
Entitled Timesharing: The Pie in the Sky, 
it’s yours for the asking. 

These legal treatises are just one facet 
of our special service for attorneys, part of 
an attorney-oriented expertise available at 
every Chicago Title office. As a point of 
interest, we have over 500 attorneys—more 
than most Fortune 500 corporations and the 
largest law firms. 


Chicago Title has published papers for 


lawyers on a number of real estate subjects; 
we'll be featuring some of these in our 
advertising in the coming months. 


©1980 CTIC 


FBJ 
Chicago Title Insurance Company 

1000 Brickell Avenue 

Miami, Florida 33131 


Please send me a copy of the Chicago Title 
paper Timesharing: The Pie in the Sky. 


Name 
Firm 

Address 
Zip 


Title 


Member of the Lincoln National family of corporations 
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By Linda H. Yates 


“Sam said it for me.” 

Occasionally during a Board of 
Governors’ meeting someone will 
wait, his hand raised, to debate an 
issue. One by one other Board mem- 
bers express their opinions. Then 
Sam Smith stands and succinctly 
states his position. 

The points he makes are basic and 
go to the heart of the matter. What- 
ever the topic, they reflect his belief 
that the purpose of lawyers is to 
deliver legal services and the purpose 
of the Bar is to help them do it better. 

The hands come down. There is 


little need for additional speeches.’ 


“Sam said it.” 

After taking the oath of office as 
president of The Florida Bar during 
the annual convention at Innisbrook 
on June 27, Samuel S. Smith’s leader- 
ship abilities now operate from the 
other side of the podium. Time for 
debating the issues is over; he now 
recognizes his role is to motivate 
others to work together for solutions. 

“Only a pitifully small number of 
lawyers are ‘the Bar,” he told a 
surprised Young Lawyers Section 
convention audience in March. 
“When the media and the public ask, 
‘Why doesn’t the Bar do something?” 
they do not mean the more than 
28,000 members—they mean _ the 
officers, the Board of Governors, 
members of committees and sec- 
tions—a few hundred people. We 
must tell the membership we can’t do 
it alone.” 

President Smith plans to spend 
much of his administrative year 
motivating a greater number of 
volunteers to become active in the 
work of the Bar. He believes manda- 
tory membership in the Bar does not 
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Samuel 


new president of 
The Florida Bar 


bring with it the same commitment 
volunteer membership in a civic club 
enjoys. He hopes to take advantage 
of the volunteer spirit present in local 
bar associations to help solve the 
problems of the legal profession. 

“Lawyers by special training 
should be the best people in the 
world to solve problems. We have 
been taught to isolate the issues and 
find a solution, but we haven't always 
used those skills. Instead, we have 
given knee-jerk reactions,” he 
declared. 

The problems of foremost concern 
to him are the lawyer’s image and 
delivery of legal services to clients 
and those not presently being served. 
Although he doubts lawyers will ever 
be successful in establishing a good 
media image, he believes they hurt 
that image more when they “turnon” 
each other. “We criticize ourselves 
constantly; state attorneys criticize 
public defenders; defense lawyers 
criticize plaintiffs’ lawyers. This 
venting of frustration makes news for 
the media,” he said. 

He advocates a lower profile as far 
as the news media is concerned. “We 
do not need to advertise what we do; 
the deed is its own good act,” Smith 
said. Instead he hopes the Bar will be 
an information source and assist local 
bar leaders in obtaining expertise in 
dealing with the media. 

To increase liaison with local bars, 
he is including their officers in the 
meeting of section and committee 
chairmen in July so that they can 
work together as “the Bar” rather 
than compete. “The Florida Bar has 
expertise to offer and local bars have 
manpower,” Smith said. He hopes to 
put the two to work on a statewide 


pro bono project that will help meet 
legal needs of the indigent and 
middle class. 

The needs of the individual lawyer 
will also receive his attention. Among 
new committees he has appointed 
are Assistance to Solo Practitioners 
and Stress Management. He will 
continue the Committee on Alcohol 
Abuse. “It is time we did things for 
lawyers, not just things to lawyers,” 
he told the Board of Governors 
recently. 


a 


Delivering services cheaper, better 


“We have to find a way to deliver 
legal services cheaper and faster. 
That’s the bottom line in delivering 
legal services,” the new Bar president 
simplifies. “I have strong reservations 
of the public’s ability to pay $200 an 
hour for a five-hour deposition 
during which the lawyer does not say 
a word,” he gave as an example. 

“We must show lawyers the world 
of machines—word processing, 
Lexis, computer timekeeping and 


recordkeeping—and abandon many 
of the traditional ways we have been 
delivering legal services. 

“The bottom line is competence, 
delivery and cost. The client wants to 
know can we do it, how fast can we 
do it, and what will it cost,” Smith 
said. 

He goes on—citing office systems 
that will save time, using legal assist- 
ants to reduce costs, not using a 
lawyer at all when one is not needed. 
“This may enrage an enormous 


Whether the occasion is formal 

or informal, the Smith smile is 
always there. At left, he and 
Board member Tobias Simon 
enjoy a laugh at a western style 
cookout during a recent Board of 
Governors meeting. Below, Smith 
and immediate past president, 
Leonard H. Gilbert, are pictured 
in front of The Florida Bar Center. 


number of lawyers,” he admits, “but 
change is necessary especially now 
when the federal government is 
ceasing to support legal services for 
the poor. We have an obligation to 
provide them—the Bar must find a 
way.” 

He turns again to what lawyers can 
do in their own law offices to cut 
costs and speed up services. Law 
office economics is clearly his favor- 
ite topic. 

Several years ago, a law office 
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Samuel S. Smith— 
new president 


management course brochure ar- 
rived in his office with the morning 
mail. “What every lawyer needs to 
know,” the brochure claimed. Smith 
decided to attend the course in 
New York. 

“I was dazzled. It made so much 
sense to me,” he recalls. He began to 
make changes in his law office until 
today it operates by systems and uses 
two legal assistants and two secre- 
taries to keep up with his flow of 
legal work. 

His interest in law office eco- 
nomics led him to become a member 
of The Florida Bar Economics 
Committee to which he later lent 
support in becoming the Section of 
Economics and Management of Law 
Practice. He worked with the 
American Bar Association General 
Practice Section Economics Com- 
mittee and participated in its educa- 
tional programs. While speaking at a 
seminar in Blythville, Arkansas, his 
audience included renowned law 
office management speakers Harris 
Morgan and James E. Brill of the 
State Bar of Texas. 

They were there scouting for 
speakers. He was invited to Houston 
to participate in a seminar before the 
State Bar of Texas along with eco- 
nomics experts Harris Morgan of 
Texas and Bernard Sternin of New 
York. The seminar was so well re- 
ceived that someone suggested the 
ABA start a tour of the presentation. 
Sam Smith participated in the re- 
gional roundups in 25 states during 
the next couple of years. 

“One cold day I found myself in 
Montana speaking to yet another bar 
association. I realized my speaking 
engagements had gotten out of 
hand,” he recalls. Since then, he has 
tapered down his participation in 
seminars except for “Salvation for 
the Solo Practitioner” The Florida 
Bar Section of Economics and 
Management of Law Practice 
presents annually. 

In 1979-80, Sam Smith served as 
chairman of the ABA Section on 
Economics of Law Practice, con- 
firming his national reputation as one 
of the country’s leaders in promoting 
better management practices to 
better the income of lawyers while 
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Sam Smith and Bar Executive Director John F. Harkness, Jr., anticipate the carving job they 


must do to feed Bar staff members from three five-foot long sandwiches. Smith gave a “get 
acquainted” luncheon for staff members in March. 


lessening costs for clients. That same 
year he chaired a Florida Bar com- 
mittee to determine the feasibility of 
beginning an economics advisory 
service for Florida lawyers. The 
Board of Governors endorsed the 
idea, employed a law office con- 
sultant to provide individual counsel- 
ing to law firms and solo practitioners 
and conduct workshops explaining 
how to set up timekeeping records 
and other streamlining tools. Today 
The Florida Bar Economic Advisory 
Service operates out of an office in 
the Host International Hotel in 
Tampa. 


Past bar service provides insight 


Elected to the Bar’s Board of 
Governors in 1974, Smith brought 
with him experience in local bar 
association work and insight gained 
from participation in sections and 
committees of the Bar. During his six 
years as a Board member he served 
on three executive committees, two 
budget committees, and specialized 
committees which reviewed issues 
facing the profession during the 
1980’s. These included advertising, 
group legal services, prepaid legal 


insurance and the delivery of legal - 


services. When he ran for the office 
of president-elect in February 1980 
he felt he had a broad understanding 
of the problems facing the pro- 
fession. 

“As a former local bar association 
president (Miami Beach), I still see 
the need for The Florida Bar to sup- 


port the activities of local bar asso- 
ciations. Help is necessary to develop 
programs that will not only assist and 
benefit a local lawyer and commu- 
nity, but also eliminate duplication of 
effort between local associations and 
The Florida Bar,” he said in a cam- 
paign statement. 

Carrying out that promise will be 
one of the first orders of business as 
he begins his year as president. “I 
believe you can help lawyers enjoy 
practice. We can provide a forum to 
suggest change. The change may not 
be sweeping because the Bar is too 
big, too set in its ways. But we can 
point directions and start with pro- 
grams such as the Economic Advisory 
Service. If they prove successful, 
they will continue,” he said. 

A look at his personal background 
and relationships may explain how 
President Smith is “caught up” in the 
work of the Bar. 

Born November 18, 1936, in 
Harrisburg, Pa., Sam Smith had an 
older brother and sister. His father 
and uncles had operated the Smith 
Brothers Shoe Store, saw it wiped out 
during the Depression, but started 
again as soon as the economy im- 
proved. His mother, who had been 
an honor student in math, served as 
bookkeeper. In 1941 when his father 
had a heart attack and acted upon the 
medical advice of that day—to 
remove anything causing stress—his 
parents sold their share of the busi- 
ness and headed for a warmer 
climate. 


The move to Florida 


The move was to Miami Beach 
where young Sam entered kinder- 
garten. A few months later, the 
family tried living in Arizona then 
California and finally returned to 
Miami Beach in time for Sam to 
begin the third grade. Except for a 
later two-year sojourn in Miami, Sam 
received his education at Miami 
Beach High School. 


He ushered from 6 to 11:30 each 
night at the Beach Theatre, delivered 
newspapers and worked off and on 
as a shoe salesman. This left him little 
time for high school activities other 
than the debate team. He remembers 
debating against such rivals as Bob 
Graham, a junior at Miami High, 
whose oratory talents later contrib- 
uted to his being elected Governor of 
Florida. 


“I took on an explosion of activity 
during undergraduate days at the 
University of Miami,” Smith remem- 
bers. He was in ROTC, served as a 
senator in the Student Body Senate, 
was president of his social fraternity, 
Alpha Epsilon Pi, president of the 
Interfraternity Council, and governor 
of the business school. By taking 
heavy credit loads, he received his 
degree in accounting in three and a 
half years. 


By then, Susan—whom he had 
known since elementary school days 
because “she was a tomboy who 
hung around while they played ball 
at a park on Ocean Drive”—had also 
entered the University of Miami. 
They ran into each other at the book- 
store. The natural thing to do was to 
invite her to the fraternity’s next rush 
party. “I was so sophomoric,” Sam 
recalls about the way they went their 
separate ways that evening. 


His friend of 22 years, Joe Unger, 
remembers his and Sam’s UM law 
school days together. 


“Sam was our unofficial boarder. 
He spent a lot of time in my and my 
wife’s apartment, generally making 
himself at home. In fact, he and 
Susan had their first official date 
there.” 


That date must have been more 
successful for Sam began to monopo- 
lize Susan’s time. They were married 
in December 1960 following his 
graduation from law school. Their 
first months of marriage were spent 
in Augusta, Ga., where Sam com- 
pleted military obligations imposed 
by his service as a Cadet Colonel in 


the ROTC while at the University of 
Miami. Near the end of the six-month 
tour of duty, he took a week’s leave to 
return to Florida to take the bar 
examination. 


Law practice begins 


In March 1961, Sam Smith joined 
the law firm of Smith and Mandler in 
Miami Beach. His brother Harry—10 
years his senior—and Bernie Mandler 
were his mentors as he began general 
practice of law. “My brother was 
really tougher on me than Bernie 
was,” Sam recalls. “I always had a 
great respect and admiration for 
both of them and there is no doubt 
that Harry motivated me to become 
a lawyer,” he said. 

The firm, located at 1111 Lincoln 
Road Mall, Miami Beach, now has 15 
lawyers, seven paralegals and a large 
support staff. Sam Smith is managing 
partner and practices in the areas of 
probate administration and probate 
litigation. “Conceptionally, I am a 
solo practitioner, handling my cases 
with the assistance of two para- 
legals,” he explained. 

His friend from law school days, 
Joe Unger, comments on Sam Smith 
as lawyer. “He is as talented as any 
lawyer I have ever met and is well 
respected in probate practice. I have 
seen him in action. He knows how to 
deal with people, really has a natural 
bent for being a lawyer—both head 
and heart,” Unger said. 

Unger, to whom Sam Smith ad- 
ministered the oath of office as he 
became president of the Dade 
County Bar Association on June 17, 
first noticed that “natural bent” when 
the two comprised a moot court team 
in law school. Demonstrating the 
same sense of humor he attributes to 
Smith, Unger claims they won the 
moot court competitions because the 
judges were so distracted by their 
Mutt and Jeff appearance they didn’t 
notice the quality of their arguments. 
Sam Smith stands 6’5” and Joe Unger 
is 5’6”. 


Family and community 


Sam Smith stands tall at home too. 
His wife Susan describes him as easy 
going, easy to get along with, always 
enthusiastic and never one to get 
angry. When sons Jeffery (now 18), 
Gary (16) and daughter Lauren (14) 
were younger their father coached 
their baseball, basketball and foot- 
ball teams, finally hanging up the 
whistle after coaching Lauren’s 
softball team last year. 


“My pride and joy are mementoes 
from those teams. They are dis- 
played all over the place. I especially 
am thrilled with the one that reads: 
‘Coach Smith from the Green 
Team’,” he said. Other more prestig- 
ious plaques, certificates—even his 
law degree—are stored in a closet. 


When pressed for details of honors 
accorded to him in college and after, 
Smith was obviously uncomfortable. 
“All of this embarrasses the hell out of 
me,” he responded. His law partner, 
Bernie Mandler, revealed in his 
convention introduction last year 
that Smith had his share of recogni- 
tion: membership in Iron Arrow, Wig 
and Robe and Omicron Delta Kappa. 


More important to Sam Smith than 
framed credentials is the gratification 
he receives from providing a service 
for people who cannot help them- 
selves. While serving as president of 
the Jewish Family and Children’s 
Services in Dade County from 1978- 
80, he learned that a large number of 
people in the community were senile 
and being taken advantage of finan- 
cially. Through his efforts a law was 
passed by the legislature to permit 
nonprofit organizations to act as a 
guardian of an elderly person if no 
fee was charged. 


“We started the guardianship 
program and became guardians of 
last resort in about 25 cases, although 
we actually handled hundreds of 
cases involving Jewish indigents and 
incompetents,” Smith said. A year 
ago, the agency applied for and 
received funding to conduct a pilot 
project, nonsectarian, serving as 
guardians of about 80 persons. He 
personally handles some of the cases 
and others are handled by lawyers 
working through Legal Services of 
Greater Miami. The funding is cur- 
rently running out and Sam Smith is 
now providing leadership to involve 
churches and others to make the 
program a community-wide pro- 
gram. 


“Sam is a deeply caring and 
empathetic human being,” his law 
partner Bernie Mandler told The 
Florida Bar convention audience in 
June 1980. “As a member of The 
Florida Bar,” Mandler said, “I am 
pleased to have the opportunity of 
being represented by a human being 
who is caring and understanding and 
has outstanding administrative 
qualities. I am sure he will be one of 
the most outstanding presidents of 
The Florida Bar.” 
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Judging has traditionally held a special mystique for 
the legal profession. Upon admission to the bar, count- 
less young lawyers set their aspirations to cap off their 
careers with service on the bench. But through the years, 
the pull of a judgeship has figured less and less in lawyers’ 
career goals. 

The Journal in this special issue on judging attempts to 
peel away the mystique with facts and to address the 


steps and conditions involved in becoming and staying a 
judge. The articles here only partly tell the story of low 
salaries, restricted lifestyles and a criminal justice system 
that both challenges and frustrates a dedicated judge. 
We hope the articles serve as a springboard for better 
understanding of judicial selection, discipline and 
education, and as direction for needed improvements in 


the future. The Editors 


Appreciation is given Crown Publishers, New York City, for permission to reproduce the art of Honore Daumier as illustration 
for the articles that follow. Although the work of the French artist is now in the public domain, the Journal's selections from his series 
on lawyers and judges were taken from Crown Publishers’ Honore Daumier—Selected Works, edited by Bruce and Seena Harris. 
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Leon G. van Wert, born in Holland in 1929, 
received his undergraduate education at 
Wageningen University, The Netherlands. In 
1956 he graduated with a master of science de- 
gree from the University of Florida followed 
bya Ph.D. degree also from the U. of F. in 1959. 
In 1962 he graduated from the University of 
Florida College of Law and has been practicing 
law in Daytona Beach ever since. In January 
1972, Governor Reuben Askew appointed him 
chairman of the first Judicial Nominating 
Commission for the Seventh Judicial Circuit 
which he served until 1978. In July 1979, 
Governor Bob Graham appointed him to the 
Judicial Nominating Commission of the newly 
created Fifth Appellate District and he has 
been serving as its chairman since that time. 
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So you want to be a 
judge—what traits 


does a judicial 


nominating 


commission look for? 


By Leon G. vanWert 

In attempting to answer this ques- 
tion, I have deliberately refrained 
from trying to theorize of what the 
ideal should be, but have empha- 
sized the actual existing practice. In 
this review I have drawn almost ex- 
clusively from personal experience 
on two judicial nominating commis- 
sions while realizing that practices 
may vary among circuits and districts. 


What a candidate for judicial of- : 


fice might expect from a judicial 
nominating commission is somewhat 
influenced by the composition of its 
membership. Judicial nominating 
commissions consist of three persons 
appointed by the Governor, who may 
and usually are but do not need to be 
attorneys. The Florida Bar also ap- 
points three persons to each commis- 
sion who must be practicing attor- 
neys. These six persons so selected 
then elect three lay people from resi- 
dents of the circuit or district in- 
volved to round out the nine member 
panel. 

The Governor and the organized 
Bar both give some weight in the 
selection process to a reasonable geo- 
graphical distribution and attempt to 
represent women and minorities. 
Most members nominated to a com- 
mission have been active in the poli- 
tical process or in the Bar and the lay 
persons also are mostly people who 
had served in official or leadership 
roles in their communities. 

Nevertheless, a prospective candi- 
date for judicial office would makea 
serious mistake if he or she were to 
conclude that due to the composition 
of the commissions, the selection and 
recommendation of candidates for 
gubernatorial appointment is _pri- 


marily a matter of politics. As a mat- 
ter of fact, invariably it has been 
shown that commission members are 
turned off by any attempts to sway 
their judgment through friendship or 
cronyism or through organized letter- 
writing campaigns which attempt to 
substitute quantity for quality. 

If political consideration and simi- 
lar attempts are counterproductive, 
what do commission members look 
for? The New York Times once 
wrote that the recipe for a good judge 
was a mixture blending “a pinch of all 
the virtues stirred in integrity.” Cer- 
tainly, an exact articulation of the in- 
gredients for proper judicial qualifi- 
cations is not an easy task. Neverthe- 
less, from a practical standpoint I be- 
lieve that the most pertinent and 
persuasive factors can be grouped 
into three main categories: 

e The candidate’s background and 
experience. 

e His professional skills. 

e His attitude, personality, charac- 
ter and motivation. 

Preferably, the candidate’s back- 
ground data should inform the com- 
mission on his integrity, his standing 
in the community, sobriety and moral 
conduct as well as his ethics. 

Competence and experience in- 
clude intelligence, clear writing abili- 
ty especially for appellate judges, 
knowledge of the law and of the pro- 
cedures, generally good health and a 
fine professional reputation. 

Judicial temperament, while more 
difficult to ascertain, includes such 
important attributes as moral cour- 
age, decisiveness, impartiality, cour- 
tesy, industry and promptness, lack 
of arrogance, patience, a strong feel- 
ing for fairness and equity, indepen- 
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dence and administrative ability. 


The above mentioned qualities are 
initially examined by the use of a 
written questionnaire. Thereafter an 
individual and personal follow-up by 
commission members, usually 
through third parties, is carried out. It 
is followed by a personal interview 
of the candidate by the commission 
as a whole, who then hold a private 
discussion and evaluation of the 
candidate. 


Questionnaire 


To my knowledge all judicial nom- 
inating commissions in Florida use 
such a questionnaire which prospec- 
tive candidates are asked to com- 
plete. It seeks statistical information 
such as name, address, Social Security 
number, age, marital status, includ- 
ing previous marriages, military 
service and education. It probes the 
experience of the candidate, the ex- 
tent, variety, specialties and duration 
of his law practice, whether it in- 
cludes both civil and criminal work 
and whether the candidate has held 
public offices such as state attorney, 
public defender or served as attorney 
for public or semi-public bodies, 
including school boards, cities, etc. It 
tries to ascertain what kind of clients 
the candidate has mostly repre- 
sented, the amount of trial work he 
has done and whether it has been in 
state, federal or appellate courts; the 
character of his office practice and 
his business and nonprofessional 
background such as connections with 
banks, directorships, real estate de- 
velopment activities, etc. The quality 
of a candidate’s activity is evaluated 
through inquiry as to awards, honors 
and prizes received. The history and 
condition of his health is looked into 
in some detail, as are potential nega- 
tive factors such as previous arrests, 
suits by clients, disciplinary or in- 
come tax problems. 


Follow-up screening 


The questionnaires are individual- 
ly reviewed by the members of the 
commission prior to the scheduling of 
personal interviews. At this stage 
commission members make inde- 
pendent inquiries through third 
parties, especially as to revelations in 
the questionnaire that have raised 
questions. Some commission mem- 
bers also acquaint themselves with 
ratings in Martindale-Hubbell and 
contact persons acquainted with the 
candidate and in whose judgment the 
commission member has confidence. 


The commission members usually do 
not contact each other concerning a 
candidate’s qualifications. 

Since the questionnaire does not 
lend itself too well to the extremely 
important factors of intelligence, in- 
dustry, integrity or judicial tempera- 
ment, the commission members try 
to ascertain the candidate’s reputa- 
tion in each of these fields. They 
attempt, especially in the case of 
candidates for appellate judgeships, 
to determine the quality of his writing 
and clarity of his reasoning by read- 
ing in advance some of the judicial 
opinions or legal articles the candi- 
date may have written and submitted. 


Personal interviews 


Most commission members place 
the greatest weight on the impres- 
sions gathered from personal inter- 
views. In the case of prospective cir- 
cuit and county judges, most attorney 
members of the commission are fa- 
miliar with the candidate, either per- 
sonally or through his reputation, 
since the law requires that a candidate 
be a resident of the judicial circuit at 
the time of his appointment. On the 
appellate level with districts being 
substantially larger, often only some 
of the lawyer commissioners know 
the candidates personally or by 
reputation. 

While reputation, like beauty, de- 
pends somewhat on the eyes of the 
beholder, it has been extremely 
remarkable to learn not only of the 
unanimity which exists among attor- 
neys concerning candidates’ reputa- 
tion for intelligence, integrity, indus- 
try, etc., but also to experience that 
the lay members of the panel, after 
having completed their own evalua- 
tion process, almost invariably reach 
the same conclusions. 


No matter how sophisticated or ex- 
perienced candidates might be, as a 
general rule most of them are rela- 
tively nervous when they first appear 
before the judicial nominating com- 
mission. An experienced chairman 
will try to put the candidate at ease 
by starting off with a few short ques- 
tions which already have been cov- 
erd ‘n the questionnaire, simply for 
the purpose of breaking the ice. 
However, since interviews are usually 
limited to only about 30 minutes each, 
due to an often large field of candi- 
dates, almost immediately questions 
will be fielded to afford a candidate 
an opportunity to shine: “What is 
your opinion of our system of juris- 
prudence?” or “What do you think of 


the rule of stare decisis?” The reaction 
of candidates to such questions may 
vary greatly, ranging from panic to 
amusement or apologies. 


From general philosophical ques- 
tions, the commission might probe 
the candidate’s judicial attitude by 
questions such as: “Under what cir- 
cumstances would you consider 
leniency in sentencing? Do you think 
of punishment more as a deterrent or 
as serving the purpose of rehabilita- 
tion? When would you exercise your 
powers of contempt of court? If an 
attorney represents one of the parties 
in a less than competent manner, 
what do you do to assure that justice 
is done? Do you favor the jury 
system?” 


Personal background may be in- 
quired into by questions such as: 
“What are your hobbies? How do 
you spend your leisure time? What 
were your extra curricular activities 
in college? Do you participate in 
civic affairs?” 

Motivation is judged by: “Why do 
you want to be a judge? Do you in- 
tend to make the judiciary your 
career? What branch of.law do you 
like best? How often do you read the 
Advance Sheets?” 


Administrative ability is tested by 
questions such as: “How would you 
reduce the workload of a judge? 
What do you think of the financial 
and other compensations connected 
with being a judge? How do you 
handle loud or obnoxious lawyers in 
court? How can the judiciary assist in 
cutting down accidents or deaths?” 


All during this interviewing pro- 
cess, the demeanor of the candidate 
is observed very carefully, the quality 
and manner of his answers, his can- 
dor or the avoidance of potentially 
embarrassing questions are weighed 
and evaluated. 


Finally, after everybody has been 
interviewed, the commission delib- 
erates and the strong and weak points 
of each candidate are thoroughly 
examined and discussed. Usually a 
consensus becomes quickly apparent 
both as to the outstanding as well as 
the weaker candidates. The names of 
those obviously warranting a certifi- 
cate to the Governor as “fully quali- 
fied” are submitted to the Governor's 
Office without any particular ranking 
within the group. The Governor then 
makes his selection from the names 
submitted, the candidates are notified 
as to the outcome, and the commis- 
sion’s task has been completed. a 
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Training Florida judges 


By Richard D. Reaves 


“The faculty is outstanding and 
meeting with judges from other 
jurisdictions is enlightening. I feel 
fortunate to have been provided the 
opportunity to attend,” declares a 
Jacksonville judge. 

From Miami, another judge writes, 
“I will now be more cognizant of the 
principles of caseflow management. 
I will be more concerned about the 
record and precisely entering find- 


ings of fact and conclusions of law.” 

A Sarasota judge reports, “I now 
have more current information on 
substantive law in fields I had fallen 
behind in.” 

From the panhandle, a Panama 
City judge says, “The better knowl- 
edge of the basic concepts of search 
and seizure” he gained will enable 
him “to make more accurate evalua- 
tions in suppression hearings.” 

A judge from Fort Lauderdale 
attests to learning that “decision 
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making for judges is a definable 
process, there is a personality type 
that makes a person a better judge, 
and there are styles of thinking that 
make decision making easier.” 
These quotes indicate how indi- 
vidual judges benefit from judicial 
educational activities. In every 
instance, they reflect participation in 
courses at the National Judicial 
College of the University of Nevada 
at Reno. But, similar testimonies have 
been made in touting instructional 


4 


activities of the American Academy 
of Judicial Education, or the 
programs sponsored by the state 
courts system under the logo, Florida 
Judiciary Education. 

Judges acknowledge the helpful- 
ness of judicial education. In other 
quarters, however, its value often is 
not accepted; devoting time, effort 
and resources to the endeavor fre- 
quently is berated. Questions such as 


A judge must 
continually stay 
alert to his own 

tendencies toward 
advocacy 


the following are posed: “Since most 
judges are experienced lawyers, they 
know their way around the court- 
house, so why do they need training?” 
Or .. . “When the Governor appoints 
a judge, supposedly he’s selecting a 
qualified individual, so why do 
judges need education on how to 
perform?” 

This criticism ignores the fact that 
in most countries of the world, and 
virtually all civil law jurisdictions, 
judges are trained for six to 36 
months before being allowed to 
decide cases on their own. It lightly 
regards the purpose of judicial 
education, to ensure the swift and fair 
administration of justice. Achieve- 
ment of this purpose can only come 
about through application of up-to- 
date judicial knowledge and skills. 
Therefore, judicial education 
observes the twin goals of skill 
development and knowledge mainte- 
nance for effective judicial practice. 

“Less than genuinely effective 
judicial performance lessens seriously 
the quality of justice. It increases the 
costs of the judicial system to the 
public in terms of more lengthy trials, 
reversals for error, and retrials; it 
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causes at times serious personal and 
family hardships, and increased legal 
expenses, resulting from delayed or 
prolonged court proceedings; and it 
increases the societal danger of 
criminal acts committed by defend- 
ants awaiting trial or decisions on 
appeal. . .. The American judiciary, 
in addressing long-pressing needs of 
the state courts, has come to realize 
that judicial education is one of the 


most effective, and perhaps an 


indispensable means for enhancing 
the fair and efficient administration 
of justice.” (“Keeping Judges Awake 
To Contemporary Needs,” The 
Judges Journal, Paul Li, ABA-JAD, 
Vol. 15, no. 4, Fall, 1976.) 


Goal one: skill development 


A judge’s place in the local legal 
community and his role in the justice 
system is distinct from that of a 
lawyer. Law school training, con- 
tinuing legal education courses, and 
years of experience as an attorney fail 
automatically to furnish a newly 
selected judge with a variety of 
required professional skills. Generi- 
cally, these may be labeled skills of: 
(1) trial supervision, (2) case manage- 
ment, (3) impartial decision making, 
(4) court administration. A few 
components of these skills are high- 
lighted in the following discussion, 
for purposes of illustration. 

Trial Supervision Skills: Knowl- 
edgeable observers liken the judge to 
the trial as the conductor to the 
orchestra. Many subtle considerations 
inform his techniques and goals for 
(in the judge’s case) disposing of a 
motion or an objection. For example, 
all these things influence decisions at 
trial: personal jurisprudence and past 
experience in dealing with similar 
issues, sensitivity to keeping 
movement in the flow of all the cases 
assigned to his court, concern for 
attaining a just result in each par- 
ticular instance, adhering to the 
strictures of case and statute law. 

The judge’s knowledge of pro- 
cedural rules and the substantive law 
of evidence should be broader in 
scope than the advocate’s. A judge is 
often forced to rule on questions for 
which each attorney has a legally 
correct position supported by long 
lines of authority. Alternatively, he 
must rule when each attorney is re- 
thinking and reshaping application 
of a single generally accepted princi- 
ple to fit a client’s best interests. At 
these times, the judge must be guided 
by clear ideas of common sense, fair 


play, personal consistency, good 
faith, and developing trends in the 
law that satisfy acceptable social 
policy ideals about the law’s function 
and growth. By exercising his dis- 
cretion in the supervision of litigants 
and trials, the judge fulfills a unique 
responsibility. In closing interstices 
in the law when necessary, applied 
judicial discretion transcends 
legalistic decision making. The judge 
furthers the administration of justice, 
rather than merely satisfying the 
narrow interests of either party to a 
lawsuit. 

Handling trial disruptions _ is 
another function unique to the 
judiciary not covered in law school or 
CLE courses. Able attorneys seldom, 
if ever, have concern for the pro- 
cedures a judge must follow in a 
contempt action. Therefore, few 
new selectees have learned this 


responsibility through experience. 


However, judges certainly need to 
understand this task, as well as other 
trial supervision procedures such as: 
controlling the interaction between 
juries, attorneys and. litigants; ascer- 
taining when to employ court- 
appointed expert witnesses and what 
type of expertise to seek; ordering 
testimony and deciding when to stop 
accepting further testimony and 
proffered exhibits. 

Case Management Skills: A signifi- 
cant portion of a judge’s trial work- 


Richard D. Reaves, Tallahassee, is educa- 
tion and training director for the Florida state 
courts system, Office of the State Courts Ad- 
ministrator. He received his J.D. in 1976 from 
the University of Tennessee College of Law 
and his B.A., cum laude, in 1969 from Beloit 
(WI) College. He is the former director of the 
judicial system education program of the Uni- 
versity of Tennessee, Knoxville. Reaves has 
written for the Washington Crime News 
Service and is author of the Program Planning 
Guide and Florida Judiciary Education: An 
Explanation for the State Courts Administra- 
tor’s Office. 
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Training Florida judges 


load is determined by practice and 
decisions occurring outside the 
actual trial. Even the U. S. Supreme 
Court affirms the far-reaching or 
critical nature of various nontrial 
stages in the criminal adjudication 
process. Judicial performance in 
these activities is essential to dis- 
posing of cases and thereby to the 
effectiveness of the entire justice 


system. Note the following ex- 


amples. 

Plea and sentence bargaining 
ultimately involves court action. 
Moreover, judicial consistency is 
essential for this expediting practice 
of the pretrial criminal process to 
function. Pretrial release and posttrial 
disposition of criminal offenders are 
two more areas in which the judge’s 
decision, in a majority of cases, is 
informed as much by prior judicial 
experience and local judicial practice 
as by the particular circumstances of 
the case confronting the court. 

In civil cases, pretrial settlement 
often results from skillful judicial 
practice as a manager and negotiator, 
rather than in the customary role of 
arbiter on legal questions. Even if 
settlement is not attained, assertive 
judicial conduct as a case flow 
administrator can speed litigants 
through pretrial discovery, motion 
hearings, issue definition and evi- 
dentiary stipulations, interlocutory 
legal arguments and cost-connected 
opportunities for settlement. Law 
school and CLE courses teach little 
of this. Often, it is contrary to the 
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practical experience of civil practice 
attorneys, some of whom place a 
premium on delaying final action ina 
case, not on moving it to quick dis- 
position by the court. 

Impartial Decision Making Skills: 
The shift from advocate to referee 
among partisans is often cited as the 
most difficult challenge confronting 
the lawyer turned judge. A judge 
must continually stay alert to his own 
tendencies toward advocacy. 
Knowledge of his psychological 
type, his style of taking in and sifting 
through information to make 
decisions, is one means for achieving 
this end. Communication skills of 
impartial verbal and _ nonverbal 
demeanors can also be learned and 
exhibited by judges. Such an aware- 
ness of personal partiality, central to 
the judges’ role of unbiased partici- 
pant, is less relevant to the function 
and training of trial lawyers. 

Institutional bias, as well as indi- 
vidual partiality, must be combatted 
by judges. Haphazard maintenance 
of case files, exhibits and records, 
routinized regard for determinative 
facts on questions of pretrial release, 
cursory review of case histories in 
making sentencing decisions: such 
systemic shortcomings easily in- 
filtrate judicial practice efforts to 
move large caseloads. They can lead, 
however inadvertently, to biased real 
life results and prejudicial statistics. 
Training can sharpen the skills 
needed to avoid these injustices. 

Court Administration Skills: 
Coping effectively with other 
people’s personal problems is an 
essential attribute of the trial judge. 
His staff consists of a secretary or 
assistant, a bailiff, and sometimes a 
master. In court he also works with a 
records clerk, a court reporter, and 
often a jailer, not to mention a shift- 
ing array of jurors, witnesses, parties, 
spectators and attorneys. To deal 
with these people successfully day-in 
and day-out, a skilled personnel 
manager is needed. Court personnel 
tasks demand precision; their respon- 
sibilities are grave; the need for high 
quality performance is unrelenting: 
all in the face of an evergrowing load 
of new cases. 

Faulty jury and witness manage- 
ment has an adverse fiscal impact on 
county and state budgets alike. Use 
of jail facilities, court reporters, and 
appointed counsel are added aspects 
of court generated cost (usually 
borne by local government) about 
which the judge should act with 


FLORIDA JUDICIARY EDUCATION 


Law school training, 
continuing legal education 
courses and years of 
experience as an attorney 
fail automatically to furnish 
a newly selected judge with 
a variety of required 
professional skills 


knowledge and concern. His deci- 
sions impact on the ability of local 
and state governments to finance the 
justice system. 

Tempering public awareness of 
justice issues is a nonadjudicative 
task judges may effect individually 
and by local administrative practices. 
The judiciary exists principally to 
serve the regulatory role of law in 
society, not merely to settle disputes 
among lawyers’ clients. As civil 
disputes move increasingly to non- 
judicial settlement forums, this role 
strengthens. It is already accepted as 
the purpose of criminal law. By 
actions on the bench, in chambers or 
around the courthouse, even as 
private citizens, for better or worse, 
judges come to _ personify the 
authority of law in society. Their 
conduct is subject to scrutiny by 
laymen, reporters or editors, court 
watchers, and attorneys, some idly 
curious, some bitterly skeptical, 
some precisely calculating. 

Among legal professionals, judges 
comprise an isolated minority in any 
community. Their few numbers, and 
the public forum of the open court in 
which they work, contribute to their 
high visibility. They can opt to ignore 
this special position or they can use it 
to enhance the public’s appreciation 
of the rule of law and our system of 
criminal and civil justice. Any 
number of programmatic vehicles 
can serve the end of public educa- 
tion. Many people argue that his 
unique position impels the judge to 
take up this extra-adjudicative public 
service responsibility. 


Led 


Goal two: knowledge maintenance 


Laws change. Sometimes due to a 
higher court’s decision, but more 
frequently and dramatically as a 
result of legislative action, the law 
undergoes change. Judges, and 
others, charged with administering 
the law must be equipped to cope 
with new developments. The 
updating function served by judicial 
education is often overlooked, 
though it is obviously a legitimate 
reason for conducting judiciary train- 
ing programs. Furthermore, a 
change in the substantive law may 
foster procedural rule changes and 
sometimes even alter the whole 
culture of practices surrounding 
litigation. Consequently, effective 
and timely response on the part of 
judges and courts is critical for the 
institutions of justice to serve society. 
Judicial education attempts to hone 
knowledge and skills that enable 
such timely and effective action. 


Conducting judicial training 


All judicial education activities can 
be characterized as one or more of 
four types: orientation, basic, 
continuing, and specialty. 

“Orientation training” facilitates 
transition to the bench. It can only be 
conducted in-state, and it is best 
when executed at the local level ona 
preservice basis. 

“Basic training” provides survey 
coverage of typical judicial practice 
skills any judge may anticipate 
having to apply at some time in his 
career. 

“Continuing or graduate program- 
ming” furnishes in-depth treatment 
of narrowly defined yet generally 
applicable judicial skills or knowl- 
edge, e.g., search and seizure law, 
sentencing procedures, evidence 
law, civil case management. 

“Specialty courses” cover topics 
infrequently encountered or that 
only limited numbers of judges will 
ever confront, e.g., antitrust litiga- 
tion, alcohol and drugs, administra- 
tive law, technology in the courts, 
traffic adjudication, juvenile law and 
procedure. Basic, continuing and 
specialty training is conducted under 
state-based and_nationally-based 
sponsorship. 

Florida judges take part in both 
state- and nationally-based training. 
Florida Judiciary Education’s 
balanced employment of both types 
of judicial educational resources 
ranked the program among the top 


15 in the nation in funding and 
participants during 1980-81. The 
nationally-based programs offer 
several qualities not readily attain- 
able through state-based activities, 
such as: (1) exposure from a nation- 
wide student body toa wide range of 
judicial experiences and ideas in a 
disciplined learning environment 
fostering discussion and exchange of 
professional understandings and 
practice techniques; (2) high quality 
instructional design and teaching 
techniques; (3) annually recurring 
treatment of basic or core judicial 
skills subjects; (4) regular treatment 
of highly specialized topics that 
could not be dealt with cost effec- 
tively in-state; (5) legitimacy for 
novel areas of judicial educational 
inquiry or practice, and credibility 
for new instructional methods; (6) a 
coherent pattern for both educational 
and practical experience that bolsters 
the ideal of judging as a unique legal 
career. 

Nationally-based programming 
centers on: (1) general common law, 
federal law, and hornbook law, 
rather than state-specific law; (2) 
jurisprudence of majority and 
minority trends in developing law 
and procedure; (3) nationwide 
variety among the practical ap- 
proaches to adjudication problems in 
litigation. State-based programming 
focuses on applicable (1) state law; 
(2) rules of procedure; and (3) prac- 
tices of the local legal community. 

Among the judges at all tiers of 
court, each year in-state there is an 
educational meeting offering a 
minimum of 12 instructional hours 
and a business meeting with an 
educational component of nine 
hours. The Florida Judicial College is 
the one activity annually conducted 
as a “basic” course for new trial 
judges— individuals in their first year 
of service. Classes conducted by 
judge instructors cover: ethics, jury 
trials, civil and criminal procedure, 
evidence, family court proceedings, 
probate, juvenile law and procedure, 
sentencing, contempt, summary 
claims, landlord and tenant actions, 
traffic court adjudication, court 
administration, decision making and 
communications skills. While attend- 
ance is not mandatory, it is usually 
better than 90 percent of eligible 
personnel. Less frequently, other 
specialized courses are offered, as in 
1980 when a course was conducted 
on the adjudication of serious traffic 
offenders. 


Typical of “continuing program- 
ming” was the 1981 educational 
meeting for circuit judges on sen- 
tencing. It featured instructional 
units on: probation; sentences as 
viewed by the probation officer; 
work-hour formulas in county jails; 
fines, restitution and costs; split 
sentencing; straight sentences; 
Department of Corrections classifi- 
cation, facilities, programs; conduct 
of the sentencing hearing; special 
procedures for transferred juveniles, 
youthful offenders, extended 
sentences, mandatory sentences; 
capital sentencing procedures; the 
experiment with multi-jurisdictional 
sentencing guidelines; modification, 
reduction or correction of sentences; 
parole procedures, hearings, manda- 
tory conditional release, supervision, 
revocation; retaining jurisdiction to 
review parole release. 


Using reference materials 


Supplemental instructional 
materials of the Florida Judicial 
College, as well as training handouts 
from some of the continuing 
educational programs, combine 
into several thousand pages of 
written counsel concerning judicial 
practice. Currently, this resource is 
being culled for checklists, dialogues 
and forms, which will be supple- 
mented by any necessary new drafts 
of similar exhibits prepared by 
Florida judges, for publication in a 
multi-volume benchbook for the 
state’s trial judges. 

Reference texts in production, 
based upon previous training pro- 
gram materials, include: an orienta- 
tion handbook for appellate court 
research aides, an orientation note- 
book for new trial judges, criminal 
court and family court benchbooks. 
These items are scheduled for 
distribution by the end of 1981. 
Targeted for dissemination during 
1982 are benchbooks on juvenile 
court proceedings, personal injury 
litigation, commercial contract and 
business entities litigation. As this 
evolution in the multi-purpose appli- 
cation of judicial practice reference 
materials indicates, judicial education 
in Florida is not limited to training 
programs. These reference materials, 
as well as the audiotape and video- 
tape lending library managed by the 
Office of the State Courts Admin- 
istrator, rely on strong supportive 
emphasis on self-instructional 
initiative that complements regular 
educational activities. oO 
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When a lawver 
becomes judge 


By Judge James T. Carlisle 


When a lawyer becomes a judge, 
he then is bound by the Code of Judi- 
cial Conduct. Changes and adjust- 
ments in his life are inevitable. 
Activities engaged in as an attorney 
considered innocent or even praise- 
worthy may now be denied him. 

He must also be mindful of the 
admonition of Canon 2, to “conduct 
himself at all times in a manner that 
promotes public confidence in the 
integrity and impartiality of the judi- 
ciary.” A judge must avoid the ap- 
pearance of impropriety. 

Canon 3 provides that “judicial 
duties of a judge take precedence 
over all his other activities.” Through- 
out the canons he is repeatedly 
admonished that he may engage in 
no activities which would interfere 
with the proper performance of his 
judicial duties. A judge must, there- 
fore, not only determine whether his 
conduct violates any of the specific 
canons, but must also determine 
whether it detracts from the proper 
performance of his judicial duties, or 
give the appearance of impropriety. 
When in doubt about some antici- 
pated conduct, he may seek an ad- 
visory opinion from the Committee 
on Standards of Conduct Governing 
Judges. Opinions rendered by that 
committee, based on an interpreta- 
tion of the canons, can help guide a 
judge through most of the situations 
he may encounter in his personal and 
judicial life. 


Canon 2 


Section B of Canon 2 prohibits the 
judge from lending the prestige of his 
office to advance the private interest 
of others and from testifying volun- 
tarily as a character witness. 

e Letters of recommendation—An 
attorney had been convicted of in- 
come tax evasion. He petitioned the 
Supreme Court to withhold suspen- 
sion from the practice of law pending 
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an appeal. A number of judges wrote 
letters to the Supreme Court on his 
behalf. The Committee on Standards 
of Conduct Governing Judges held in 
its Opinion 75-6 that these letters 
“violate the spirit and the intent of 
Canon 2B.” 

This canon is sufficiently broad to encompass 
written statements voluntarily submitted with 
the knowledge and understanding that such 
statements may be used directly or indirectly 
in some adjudicatory proceeding. A written 
statement bearing upon the character of an 
individual involved either in a civil, criminal, 
or administrative proceeding would result in 
injecting the prestige of the judge’s office into 
that proceeding to the same extent as if he 
voluntarily appeared at such proceedings and 
testified. Of course, he may be required to 
testify as a result of an official summons or a 
comparable obligatory process. 

The committee would emphasize that while 
Canon 2B “prohibits voluntary character 
reference letters” written by judges on behalf 
of persons involved in some type of proceed- 
ings, this prohibition should be limited to in- 
vestigatory or adjudicatory proceedings either 
of an administrative, civil, or criminal nature 
where a person’s legal rights, duties, privileges, 
or immunities are ultimately determined. 

The character reference letters submitted 
on behalf of persons seeking employment or 
being considered for membership in certain 
organizations should not necessarily be in- 
cluded within the provisions of Canon 2B 
except as the specific case circumstances 
might reflect misuse or abuse of the prestige of 
the judicial office. 


In Opinion 75-18 (see also Opinion 
79-3), the committee held it was 
proper to write a letter to a law 
school informing it of the background 
and character of one applying for ad- 
mission, for someone applying for 
admission to The Florida Bar, or on 
behalf of someone seeking private 
employment. The committee also 
said it was improper to write on be- 
half of someone to a bar grievance 
committee or to a federal judge in a 
criminal sentencing. However, the 
committee noted it was proper to 
write references of performance and 
character of a former employee who 
worked under the judge’s direct 
supervision. 

In Opinion 75-6, one member of 
the committee pointed out the prac- 
tice of many recognized organizations 
to submit questionnaires on behalf of 
persons seeking membership in that 
organization is not uncommon, nor is 


it uncommon for federal agencies to 
ascertain the character of an individ- 
ual being considered for federal 
employment. 


The committee ruled it was proper. 


to respond to an inquiry from the 
United States Army Judge Advocate 
General Corps (Opinion 77-10); how- 
ever, the committee held it improper 
to write to the Parole and Probation 
Commission recommending parole 
for an inmate (Opinion 77-17). A 
judge could reply to an inquiry from 
a probation officer doing a presen- 
tence investigation (Opinion 75-22). 

The committee also held in Opin- 
ion 78-24 it was proper for a judge to 
give certificates of reference to 
members of the Bar applying for cer- 
tification under The Florida Bar 
Designation Plan, and also, in Opin- 
ion 79-6, to endorse or nominate a 
delegate to the American Bar 
Association. 

In summary, a judge can write 
letters of recommendation, but may 
not write voluntary character refer- 
ence on behalf of persons involved 
in investigatory or adjudicatory pro- 
ceedings where legal rights, duties, 
privileges or immunities are ultimate- 
ly determined. On the other hand, 
there is no prohibition against the 
judge’s furnishing information in 
response to official inquiries. 

e Testimony—Judge as a Witness— 
In Opinion 78-10, a judge inquired 
whether he was prohibited from tes- 
tifying as an expert witness and whe- 
ther he could accept an expert wit- 
ness fee. The committee ruled that 
while no specific canon proscribes 
that conduct, nevertheless, the spirit 
of the canons would be violated by a 
judge voluntarily appearing as an ex- 
pert witness. The committee also 
ruled that it would be improper to 
accept an expert witness fee. 

In Opinion 76-9 the inquiring judge 
had, as a lawyer, practiced with a 
firm in which he handled a large 
number of probate cases. A number 
of these cases were still pending in 
which fees were either to be fixed by 
the court or subject to approval by 
the court. He had been requested by 
his firm to submit an affidavit of time 


and services rendered. The commit- 
tee found no impropriety in this 
conduct. 

In Opinion 79-12, the judge had 
been the general counsel for a state 
administrative agency and _ had 
drafted a statute. The validity of the 
statute was questioned and he was 
asked to testify on the history and 
purpose of the statute, and its con- 
nection with another statute. The 
committee relied on Opinion 76-9 in 
ruling that the judge could testify 
only in response to a subpoena. 
However, the committee cautioned: 
You are being asked to testify on behalf of one 
other than your former client. Are you not 
being asked to delve into the work product of 
services you performed for the former client? 
Is there a question of attorney-client privilege 
here? Surely the director of the administrative 
agency at the time, or his deputies are also 
privy to this information. Is the use of a 
present-day judge as a witness an attempt to 
garner the prestige of the office? Finally, 
should a judge not be concerned with the time 
spent away from his office giving testimony in 
a case of this type? These are questions that 
can perhaps only be answered by the inquiring 
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When a lawyer becomes 
a judge 


judge, but, nevertheless, questions that should 
be taken into account. 


e Disqualification—Canon 3C re- 
quires a judge to disqualify himself in 
a proceeding in which his impartiality 
might reasonably be questioned. 
When a lawyer becomes a judge, he 
will not find this canon onerous. 
Rather, he will find himself restricted 
by the necessity to avoid situations 
which will lead to later disqualifica- 
tion. 

A judge will sometimes have to de- 
cide whether to recuse himself in 
cases where there is some connection 
between the judge and the litigants or 
the attorneys. In Opinion 78-19, the 
committee held a judge could retain 
an interest in a building with mem- 
bers of his former firm, but he should 
disqualify himself in cases handled 
by that firm. In Opinion 76-14, the 
judge’s wife was a member of an 
electric co-operative, as were all per- 
sons who lived in that area. The 
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judge wanted to know if it was neces- 
sary for him to recuse himself when 
the co-operative association was a 
party to litigation. A majority of the 
committee held the opinion disquali- 
fication was unnecessary, because of 
the language of Canon 3C(1)(c) and 
(d)(iii), which utilized the phrase 
“substantially affected.” While all 
users of electricity in the area who 
are members of the co-operative 
would be affected by the outcome of 
any litigation involving the co- 
operative, the committee believed 
the person gaining or losing under 
such circumstances would not be 
“substantially affected” by the out- 
come of the proceeding within the 
contemplation of Canon 3C. 

In Opinion 76-23, the judge’s wife 
was a principal officer in a nonprofit 
corporation involved in a law suit. 
The judge had also been a member of 
the board of directors at the time of 
the suit, but had since resigned from 
the board and had absolutely no con- 
nection—financially or otherwise— 
with the corporation. The law suit 
was then settled. The firm which 
represented the corporation in the 
suit continued to represent it on a re- 
tainer basis. The judge inquired whe- 
ther he must disqualify himself in all 
matters involving that firm, although 
the firm did not represent him and he 
had no direct or indirect interest in 
the corporation. 

In deciding that there was no re- 
quirement for disqualification under 
the Code of Judicial Conduct, the 
committee stated as follows: 


. .. judges should regulate their activities so as 
to avoid the necessity of being involved in any 
litigation and invariably disqualification. 
However, where legal representation is pro- 
vided to the judge, permanent disqualification 
should not result once the litigation or repre- 
sentation terminates. If a judge were required 
to disqualify himself in all matters involving 
attorneys who once represented the judge, it 
can conceivably result in a situation where law 
firms and lawyers would refuse to provide 
legal representation to a judge. 


In Opinion 79-2, a judge retained a 
law firm to represent him in a matter 
pending in federal court. He inquired 
whether he should disqualify himself 
in all matters brought before the cir- 
cuit court wherein a member of that 
firm was an attorney. He also in- 
quired as to the propriety of de- 
termining the amount of attorney’s 
fees to be awarded any member of 
that firm in connection with the liti- 
gation. It was held not necessary that 
a judge recuse himself in any case be- 
fore him, but that he should acquaint 
himself with the facts and offer to re- 


cuse himself upon request. The com- 
mittee also held that after full disclo- 
sure and upon consent of all attor- 
neys of record, there was no impro- 
priety in fixing attorney’s fees. 

In Opinion 77-11, the committee 
held improper for a judge to preside 
over cases which had been in his 
former law firm prior to his assuming 
the bench. We advised that there was 
no impropriety per se in his former 
law partner practicing before him. 
The judge also had been attorney for 
the board of county commissioners 
and was owed attorney’s fees inci- 
dent to some cases still pending. The 
committee advised it would be im- 
proper for him to sit on any case in 
which he had a monetary interest, 
but there was no impropriety in his 
sitting on cases involving the county 
in which he had no monetary 
interests. 

More often the question of disqual- 
ification arises from a relative work- 
ing for law firms, state attorneys, etc. 
In Opinion 76-12, the judge sat on the 
district court of appeal while his son 
was an attorney with a public de- 
fender’s office. The committee held 
the judge was only required to dis- 
qualify himself in cases in which his 
son participated in the trial of a pro- 
ceeding being appealed to the dis- 
trict court. ; 

In Opinion 76-13, a judge’s son had 
a summer job with a law firm and 
assisted them moving into new of- 
fices. The committee held that there 
was no impropriety in the judge’s 
hearing cases involving that particu- 
lar firm. 

In Opinion 77-4, the judge was as- 
signed to the juvenile division. His 
brother was the chief assistant public 
defender in the juvenile division, re- 
sponsible for assigning the other 
public defenders who would actually 
appear in the juvenile division. A di- 
vided committee (5-4) held that the 
brother’s position with the public de- 
fender’s office did not, in and of itself, 
disqualify the judge from sitting on 
public defender cases. It was gen- 
erally agreed that the brother’s parti- 
cipation in any aspect of the proceed- 
ing as attorney of record would ne- 
cessitate his disqualification. 

In Opinion 77-12, the judge’s bro- 
ther was an assistant state attorney, 
responsible for assigning other as- 
sistant state attorneys to appear be- 
for the judge. He also signed infor- 
mations tried by those attorneys in 
his brother’s court. The brother rarely 
prosecuted a case and the judge ac- 
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knowledged that he would not pre- 
side over it if he did. The judge had 
adopted a waiver form to be signed 
by the defendant in criminal cases 
which involved his brother. The 
majority of the committee, relying on 
Opinion 77-4, ruled that the waiver 
form would resolve any problems. It 
was noted that should the defendant 
fail to sign the waiver form, the judge 
must recuse himself. It was also ad- 
vised he should recuse himself in the 
event an information signed by his 
brother was challenged as to its va- 
lidity. A minority of the committee 
felt it inadvisable for him to sit on 
cases in which his brother signed the 
information. 

In Opinion 80-5, the judge’s child 
obtained a summer job for minimum 
wage with the state attorney’s office. 
The committee held there was no 
ground for disqualification under 
those facts. In Opinion 80-6, the 
judge’s child had a summer job with 
the clerk of the circuit court. Again 
no reason was found for disqualifica- 
tion. 

In Opinion 79-7, the committee 
held that a judge must recuse himself 
in a case in which his brother-in-law 
or son-in-law appear as counsel, but 
held recusal was not required in situ- 
ations in which the brother-in-law or 
son-in-law’s partners or associates 
appeared as counsel. 

In Opinion 78-21, the judge’s wife 
’ worked for a county board of crim- 


inal justice. The committee recog- 
nized that the judge’s wife could 
work any place she desired but cau- 
tioned that if her employment should 
place her in a position of interest with 
reference to any matters coming be- 
fore the judge, he should recuse 
himself. 

In Opinion 78-20, a judge inquired 
whether she must recuse herself from 
cases being handled by members of 
the law firm of which her husband 
was a junior member. While the opin- 
ion does not reflect it, the judge was 
a county court judge with $2,500 juris- 
diction and her husband did not 
handle criminal cases. The commit- 
tee held that there was no impropriety 
or violation of the canon involved in 
her sitting on cases argued by other 
members of the law firm. It was held 
she should advise the parties of her 
husband’s relationship with the firm 
and offer to recuse herself. Obvious- 
ly, she must recuse herself in any case 
in which her husband was attorney of 
record. 

In Opinion 1-81, the judge was the 
only circuit court judge sitting in a 
relatively small county. He wanted to 
know if there was any impropriety in 
his wife working for a local attorney 
and whether he must disqualify him- 
self each time that attorney appeared 
in a case before him. The majority of 
the committee felt that it should re- 
cede from Opinion 78-20. This opin- 
ion turned more on the Canon 2 ad- 


monition to avoid the appearance of 
impropriety than it did on Canon3C. 
As one member put it: “It is ill-advised 
and should be avoided. The local 
bar, as well as the public, will sense 
favoritism in everything from the 
scheduling of the hearings for the 
secretary's employer to the judge’s 
rulings in his cases. Regardless of his 
actual impartiality, it is a no-win 
situation for (the judge) unless he dis- 
qualifies himself.” 


Canon 4 


This canon provides that a judge 
may engage in activities to improve 
the law, the legal system, and the ad- 
ministration of justice. The commen- 
tary following this canon provides: 
As a judicial officer and person specifically 
learned in the law, a judge is in a unique posi- 
tion to contribute to the improvement of the 
law, the legal system and the administration of 
justice including revision of substantive and 
procedural law and improvement of criminal 
and juvenile justice. To the extent that his time 
permits, he is encouraged to doso, either inde- 
pendently or through a bar association, judicial 
conference, or other organization dedicated 
to the improvement of the law. 


On the basis of this canon, the com- 
mittee held that it was proper for a 
Supreme Court justice to teach at a 
law school in Opinion 75-28 and 
Opinion 76-12. The committee stated 
as follows: 


It is the consensus of the Committee on Stan- 
dards of Judicial Conduct that Canon 4, of the 
Code of Judicial Conduct, sanctions your pro- 
posed activity. Further, this canon encourages 
a justice or a judge to speak, write, lecture, and 
teach on matters concerning the legal system 
and the administration of justice. 

It appears to us that a justice or judge, es- 
pecially learned in the law, is in a unique posi- 
tion to contribute to the improvement of the 
legal system and the administration of justice 
by lecturing and teaching law school students 
who will be the bench and bar of tomorrow. 


In Opinion 76-16, it was held thata 
judge could speak and write and 
appear before nonpartisan groups in 
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favor of the adoption of the merit re- 
tention amendment. 

The committee held that a judge 
could file an amicus brief concerning 
an advisory opinion to the Governor 
as to the proper time for forming a 
constitutional revision commission 
(Opinion 76-26). And in Opinion 
78-3, the committee held that a judge 
could publicly express personal 
views concerning proposed constitu- 
tional amendments. In Opinion 78-14, 
the committee held that a judge 
could publicly state his views about 
portions of a bond issue relating 
to the proposed construction of a 
courthouse and jail facility. In 
Opinion 80-14, the committee held 
that a judge could respond for publi- 
cation to an editorial concerning the 
method of selecting and retaining the 
judiciary. 

In Opinion 76-17, the committee 
held that a judge could author and 
publish for sale a manual on appellate 
practice. In Opinion 78-12, the com- 
mittee held that a judge could co- 
author with an attorney a procedure 
manual to be published and sold by a 
commercial publisher, with royalties 
or compensation to the authors. 

In Opinion 76-18, the committee 
approved the participation by a 
judge in the formation of an organi- 
zation for profit, in conjunction with 
a limited number of other Florida 
Bar members, for the purpose of 
sponsoring legal education courses, 
suitable for Designation Plan 
approval. 

The committee has had to deal 
with the question of whether a judge 
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violates Canon Two’s prohibition 
against lending the prestige of his 
office to advance the private interests 
of others when he writes for publica- 
tion. Two opinions of the committee 
illustrate the application of this can- 
on. The first, Opinion 77-12, deals 
with Canon 5 extra judicial activities, 
but is included here for purposes of 
illustration. There the committee 
held it was improper for a judge to 
identify himself as such when writing 
a preface to a book about the history 
of a Florida county, to be privately 
published and sold to the public. 

The reasoning was that to do so 
would lend the prestige of the office. 
But in Opinion 76-17 the judge had 
authored an appellate procedure 
manual. The committee ruled there 
was no way such a book could be 
published without identifying the 
author to prospective purchasers. In 
the first instance, anyone could have 
written the preface. For example, it 
would be improper to identify the 
author of a cookbook as a Supreme 
Court justice. To do so would be an 
attempt to garner the prestige of the 
office. But when the judge writes 
concerning the law, the legal system, 
or the administration of justice, it is 
necessary to identify. him as a judge, 
so that prospective purchasers of the 
book can determine whether the 
author knows what he speaks. 

In Opinion 80-12, the committee 
voted 6-3 that it was improper for a 
judge to write a book review and 
critique on a _ book entitled: “A 
Critical Analysis—The Warren 
Court,” on the theory to do so might 


be detrimental to the integrity of the 
judiciary and might also lead to 
recusal. 

The question often arises how can 
a judge speak on the law, the legal 
system, and the administration of jus- 
tice without casting “doubt on his 
capacity to decide impartially any 
issue that may come before him.” 
The commentary following Canon 4 
explains a judge is in a unique posi- 
tion to contribute to the revision of 
substantive and procedural law. To 
revise the law, a judge must neces- 
sarily be critical of the existing law. 
In the legislative history surrounding 
the adoption of the Code of Judicial 
Conduct, as reflected in E. Thode, 
Reporter's Notes to the Code of Judi- 
cial Conduct (1973), there is the fol- 
lowing observation as to the intent of 
the canons: 

(a) judge may ... commend the present law 
or propose legal reform without compromis- 
ing his capacity to decide impartially the very 
issue on which he has spoken or written. . . (p. 
74). 

ae Canons were “designed to encourage 
. .. judges to participate actively in improving 
the law, the legal system, and the administra- 
tion of justice.” (id.) 

A judge may engage in political activity on 
behalf of measures to improve the law, the 
legal system, or the administration of justice. 
The (Special) Committee (on Standards of 
Judicial Conduct), recognizing that such activ- 
ities are political in a broad sense, approved 
them because of the important and sometimes 
essential role of judges in legal reform. (p. 97) 


And as Oliver Wendell Holmes 
said in “The Path of the Law,” 
Collected Legal Papers, (1920) 167, 
194: 

I take it for granted that no hearer of mine will 
misinterpret what I have to say as the language 
of cynicism . .. . I trust that no one will under- 
stand me to be speaking with disrespect of the 
law because I criticize it so freely. I venerate 
the law, and especially our system of law as 


one of the vastest products of the human 
mind.... 


But one may criticize even what one reveres. 
Law is the business to which my life is devoted, 
and I should show less than devotion if I did 
not do what in me lies to improve it. 

In the commentary following 
Canon 4 a judge is encouraged to 
contribute to the improvement of the 
law, the legal system, and the admini- 
stration of justice through, among 
other organizations, a bar association. 
On two occasions the committee has 
dealt with the question of whether a 
judge could seek or retain an office 
with a bar association. In Opinion 
79-15, the committee ruled that a 
judge could not seek the office of 
president of a bar association on the 
ground that the judge would place 
himself in a position where he must 
ask for votes or support from law- 
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yers. The question would inevitably 
be raised whether the judge is exert- 
ing pressure on lawyers who must 
litigate before him. This gives at least 
the appearance of impropriety. 

While the same situation may be 
said to exist in judicial elections, it is 
to some measure tempered by the 
constraints of Canon 7. Canon 7 has 
no application to a race for bar 
president. Likewise, in Opinion 79-16, 
the committee was unanimous in that 
it was improper for a judge to retain 
his position as president of a local 
bar association after assuming the 
bench. It was pointed out that bar 
associations pass resolutions endors- 
ing candidates who are seeking state- 
wide or regional judicial offices. The 
president of the bar appoints the 
legal aid committee and some prior 
opinions had prohibited a judge from 
being on the board of directors of the 
legal aid society. 

While the president of the bar 
association may not have a great deal 
of control over those matters, his 
name is in the forefront of public 
attention and it would certainly ap- 
pear that the judge was doing all 
those things. One member went on to 
say: 

I believe that an effective bar association 
should be free to involve itself in the important 
issues which may involve its membership on 
appropriate occasions. It seems unlikely that a 
judge serving as president, would be equally 
as free to speak for the membership and be 


effective, as would an attorney who is not sub- 
ject to the canons of judicial ethics. 


Friends, social life 


There is nothing in the canons in- 
tended to monasticize the judiciary. 
Canon 5A provides the judge may 
engage in arts, sports, or other social 
and recreational activities if these do 
not detract from the dignity of 
his office or interfere with the judicial 
performance. The commentary fol- 
lowing this canon states that com- 
plete separation of a judge from 
extra-judicial activities is neither 
possible nor wise; he should not be- 
come isolated from the society in 
which he lives. 

In Opinion 75-29, the committee 
held it was permissible for a judge to 
co-host a sizeable party at a local club 
with an attorney or businessman. A 
caveat was added, however, that if 
the attorney or businessman was one 
who regularly appeared in court it 
could convey the impression that 
person occupied some special posi- 
tion with the judge and thus give the 
appearance of impropriety. The 
committee went on to say that 


... while the Code has created severe restric- 
tion on the judge’s business, social and civic 
activities, there is no restraint or restriction on 
a judge picking his own friends or associates, 
or on his entertaining socially or his co- 
entertaining socially with his friends and 
associates. 

The committee feels it is important to stress 
the right of a judge to freely socialize and 
otherwise associate with his friends, whether 
they are judges, attorneys, or businessmen. 


Canon 5 
e Civic and Charitable Activities 


A judge may participate in civic and chari- 
table activities that do not reflect adversely 
upon his impartiality or interfere with the per- 
formance of his judicial duties. A judge may 
serve as an officer, director, trustee, or non- 
legal advisor of an educational, religious, 
charitable, fraternal, or civic organization not 
conducted for the economic or political ad- 
vantage of its members, subject to the follow- 
ing limitations: 

(1) A judge should not serve if it is likely 
that the organization will be engaged in pro- 
ceedings that would ordinarily come before 
him or will be regularly engaged in adversary 
proceedings in any court. 

The committee ruled that it was 
proper for a judge to serve as chair- 
man of the Anti-Defamation League 
of the B’nai B’rith in Opinion 75-26. 
However, the judge was cautioned to 
review the statewide activities of the 
league to determine whether its ad- 
versary proceedings in any court 
would be on a fairly regular basis. He 
was advised not to serve if it was like- 
ly that the organization would be en- 
gaged in proceedings that would or- 
dinarily come before him, or would 
be regularly engaged in adversary 
proceedings in any court. 

Assuming no interference with his 
judicial duties, no solicitation of 
funds, and that the judge will not give 
investment advice, a judge may serve 
as an officer of a charitable organiza- 
tion if it is unlikely the board will be 
involved in litigation. The committee 
ruled it was proper for a judge to 


serve on a board for a home of the 
aged, which is part of the judge’s 
church out-reach ministry (Opinion 
79-17; see also Opinion 77-6, com- 
munity college foundation; Opinion 
79-18, board of directors of a high 
school, whose purpose is to foster 
study in a foreign country by Ameri- 
can high school students; Opinion 
80-1, board of directors of a com- 
munity college; Opinion 80-2, the 
advisory board of the Salvation 
Army). In Opinion 80-1 the commit- 
tee also ruled it was proper to serve 
on the board of trustees of a teaching 
hospital, but one member noted that 
hospitals are regularly and exten- 
sively involved in litigation. 

On the other hand, the committee 
ruled participation on a board of 
directors of a guidance clinic, regu- 
larly involved in Baker Act proceed- 
ings, was improper (Opinion 74-12); 
the legal aid society (Opinions 74-17 
and 75-23); the mental health center 
(Opinions 75-2 and 75-5). (See also 
Opinion 76-21 and Opinion 75-32, 
Human Rights Advocacy Board.) By 
the same token, the committee ruled 
it was improper to belong to a coun- 
ty ombudsman association (Opinion 
76-25). 


The committee held that a county 
judge could serve on a county com- 
mission on alcoholism, whose duty it 
is to regulate the day-to-day opera- 
tion of a DWI counterattack school. 
Three members dissented, however, 
on the ground that county judges 
sentence persons convicted of DWI 
to attend the school. Some of them 
may have complaints concerning the 
operation of the school or might 
come before the judge for failure to 
attend (Opinion 79-13). 

e Fund Raising Activities 
Canon 5B(2) - 

A judge should not solicit funds for any educa- 


Florida’s best bar review COUrS& 


Name 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Address 


Zip 


BRC 


The course the others imitate 


Law School 


Telephone (area code 


Year Graduated 


Josephson Bar Review Center of Florida: 305/446-8477 (Answering Service) 
National Headquarters: 924 North Market Street, Inglewood, CA 90302, 213/674-9300 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1981 531 


| 


When a lawyer becomes 
a judge 


tional, religious, charitable, fraternal, or civic 
organization, or use or permit the use of the 
prestige of his office for that purpose, but he 
may be listed as an officer, director, or trustee 
of such an organization. He should not be a 
speaker or the guest of honor at an organiza- 
tion’s fund raising events, but he may attend 
such events. 

In Opinion 78-9, a judge inquired 

whether he could become a member 
of a university alumni association and 
whether he could authorize the use of 
his name and photograph by the 
association to assist in promoting 
memberships incident to a dues/ 
membership concept. The commit- 
tee endorsed his participation in the 
alumni association, but ruled that 
Canon 5 prohibits the use of his name 
or photograph, or the prestige of his 
office, for the solicitation of funds, 
including membership dues. The 
committee went on to say: 
It is, in the view of the majority of the commit- 
tee, the anticipated use of your membership, 
name and photograph, which is proscribed. 
There is no impropriety in the publication of a 
judge’s name and photograph in a roster of an 
organization of which he is allowed to be a 
member under the canons. 

In Opinion 75-27, the committee 
held that a judge could hold office in 
an “area-wide council on aging.” 
While other members of the council 
were involved in fund raising activi- 
ties, the judge was not involved in 
any solicitation. On the assumption 
that he would not use the prestige of 
his office nor allow exploitation of his 
judicial position, the committee con- 
cluded that there would be no viola- 
tion of the Code of Judicial Conduct. 
It was noted, however, that it might 
sometimes be difficult “to separate 


ELIZABETH A. LESTER 
CSR, RPR 


Registered Professional Reporters 
846 Highland Avenue 
Orlando, Florida 32801 
(305 )843-6543 


General Reporting 
Specializing in Medical 
and Product Liability 


Videotape Translators 


Deposition Rooms Available 


532 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1981 


the prestige of the judicial job from 
the fund raising activities of the 
organization.” 

In Opinion 81-4, a judge inquired 
whether his name could be listed asa 
member of a historical commission 
on stationery which was used inci- 
dentally by other members of the 
commission to solicit donations. 
Canon 5B(2) allows a judge to be list- 
ed as an officer, director, or trustee 
of an educational, religious, chari- 
table, fraternal or civic organization. 
In holding that the judge could be 
listed as a member of the commission 
on the stationery, the committee 
quoted one member’s opinion: 


The purpose of the canon prohibiting the 
judge from soliciting funds is to prevent liti- 
gants and attorneys from feeling they are 
being pressured, i.e., that they are going to lose 
unless they contribute .... People will not con- 
tribute to the historical commission just be- 
cause some... judge has his name on the letter- 
head. In fact, it is doubtful that the judge will 
even know whether they have contributed. 


The canon prohibiting lending the prestige of 
the office should not be construed to prohibit 
a judge from holding office in civic, charitable, 
etc., organizations. Whether his name appears 
on the letterhead or not people will know that 
a judge is an officer of the organization. As a 
rule, organizations seek as office holders per- 
sons who have accomplished something in 
their lives. They tend to favor people in the 
professions, successful businessmen, elected 
officials... I think in this day and age everyone 
knows these people were selected because 
they can contribute something to the organiza- 
tion, and not for the luster which radiates from 
their position. 


The majority went on to say: 


It is inevitable that members of the public are 
aware of the judge’s activity in these organiza- 
tions. To say that a judge may hold office in 
these organizations, but must remain incog- 
nito, is contradictory and unworkable. It is 
possible to construe the prohibition against 


lending the prestige of the office so far as to 
make the judge a recluse. 

In Opinion 79-11, a judge was a 
member of a philosophical society 
and had put on a seminar in jurispru- 
dence for the benefit of other judges. 
Later, he wrote a letter to the philo- 
sophical society describing the 
seminar. The letter’s purpose was to 
demonstrate that the work of the 
society had some lasting importance 
beyond academia. The society then 
wanted to use the letter to obtain a 
grant from a foundation. The judge 
inquired whether he could permit 
that use. The committee ruled 9-1 
that the proposed use of the letter did 
not violate the judicial canons. 

e Financial Activities—Canon 
5C(1) requires judges to refrain from 
financial and business dealings that 
reflect adversely on his impartiality, 
exploit his position, or involve him in 
frequent transactions with lawyers 
and persons likely to come before his 
court. A judge is required to divest 
himself of investments that might 
require frequent disqualification. 
When a lawyer becomes a judge, he 
will find he may not participate in 
profitable transactions that might 
have been proper when he was an 
attorney. Many judges have declined 
to litigate because to do so would 
place their brethren in a delicate 
position. 

In Opinion 73-9, the committee 
held it proper for a judge to make 
mortgage purchases outside his 
county, so long as neither he nor any 
member of the bench in his circuit 
would be involved in the collection 
or foreclosure of those mortgages. In 
Opinion 74-5, a judge was advised 
not to purchase certain real property 


because under the terms and condi- 
tions of that purchase he would be 
buying a law suit which then must be 
litigated in the circuit in which he 
serves. In Opinion 76-19, the commit- 
tee held it was proper for the judge to 
retain a beneficial interest in a land 
trust. And in Opinion 76-20, the com- 
mittee held that a lawyer, who subse- 
quently became a judge, could retain 
his interests in land which he owned 
in partnership with an attorney. We 
advised a judge that he could own 
stock in a travel agency and purchase 
tickets for official travel from that 
agency in Opinion 80-7. 


In Opinion 76-5, a circuit court 
judge had supervision of an estate in 
probate. The estate owned a house, 
which had been on the market for 
some time without being sold. The 
judge inquired as to the propriety of 
making an offer on the house equal to 
the last offer, less the real estate com- 
mission, once the multiple listing on 
the house expired. The committee 
held that the purchase would be 
improper because Canon 5C(1) pro- 
vides that a judge should refrain from 
financial and business dealings that 
tend to exploit his judicial position, 
and Canon 5C(7) provides that infor- 
mation acquired by a judge in his ju- 
dicial capacity should not be used or 
disclosed by him in financial dealings 
or for any other purpose not related 
to his judicial duties. Finally, the 
judge’s attention was directed to 
Canon 2, which directs the avoidance 
of all appearance of impropriety. 


The committee held that a judge 
may not be a director of a bank in 
Opinion 77-3 and Opinion 73-12; a 
real estate corporation in Opinion 
73-13; and on the advisory board of a 
federal savings and loan in Opinion 
78-8 and 74-8. By their very nature 
these organizations engage in fre- 
quent transactions with lawyers or 
persons likely to come before the 
court on which the judge serves. In 
Opinion 77-1, a judge inquired 
whether it was necessary for him to 
resign his position as an officer of a 
family-owned corporation upon 
assuming duties as a county judge. 
Canon 5C(2) prohibits a judge from 
serving as an officer, director, 
manager, advisor, or employee of 
any business. The committee ruled as 
follows: 


... while it would seem that your continued 
service as president of a family owned cor- 
poration ought to turn on whether such activi- 
ty creates a type of conflict as set forth in 
Canon 5C(1), nevertheless the language of 
section 5C(2) is explicit in its proscription. 


The committee’s determination of your 
inquiry must, in the last analysis, be guided by 
the intent of the canons, as reflected by the 
express language and the necessary implica- 
tions without regard to the wisdom or the 
propriety thereof. 

When a man becomes a judge, he 
may have to decline acceptance of 
favorable treatment which might be 
otherwise proper or at least accept- 
able. Local judges were invited to 
join a private restaurant club. The 
sole question presented to the com- 
mittee in Opinion 74-9 was whether 
the waiver of these fees had to be re- 
ported as a gift under Canon 6. The 
committee went on to suggest the 
judges consider that portion of 
Canon 2B which states: “He should 
not lend the prestige of his office to 
advance the private interest of others; 
nor should he convey or (permit) 
others to convey the impression that 
they are in a special position to in- 
fluence him.” 

In Opinion 78-17, a city offered 
public officials golf course member- 
ship for one-half the fee required of 
other residents. A majority of the 
committee felt that the interests of 
the city were likely to come before 
the judge in the immediate future 
and, therefore, it would be a viola- 
tion of the canons to accept the re- 
duced fee, because Canon 5C(4)(c) 
provides that “a judge may accept (a) 
gift, bequest, favor, or loan only if 
the donor is a relative or is not a party 
or other person whose interests (are) 
likely to come before him in the im- 
mediate future... .” 

In Opinion 79-4, a judge was of- 
fered a loan at a favorable rate from 
a banking institution. The judge had 
close, personal, family ties with the 
chairman of the board of that 
bank. The question was further com- 
plicated in that the chairman had a 
son, who was also a vice president of 
the bank, who had pleaded guilty to 
eight counts of violation of the drug 
abuse laws and was placed on two 
years probation. The inquiring judge 
was not assigned to the criminal divi- 
sion and had had no connection with 
the case. The period of probation 
had expired. The majority of com- 
mittee members felt there was 
nothing wrong with the judge obtain- 
ing the loan under the circumstances. 
Two of the members felt that if the 
loan was approved without the inter- 
vention of the probationer, it would 
be proper. Strong reservations were 
expressed that the loan must be 
under the same terms generally avail- 
able to persons who are not judges, as 
required by Canon 5C(4). 
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Conclusion 


When a lawyer becomes a judge, 
he accepts additional strictures on his 
conduct. 

The standard of probity de- 
manded of the judicial branch is 
higher than that required of the legis- 
lative or executive. The function of 
latter two branches is to carry out the 
will of the majority and the judiciary 
must often thwart that will. 

Justice Frankfurter observed that 
“The safeguards of liberty have fre- 
quently been forged in controversies 
involving not very nice people.” U.S. 
v. Robinowitz (1950) 339 U.S. 56, 59 
94 L.Ed 653, 662, 79 S.Ct. 430. 

When a judge, while safeguarding 
liberty rules in favor of “not very nice 
people” or thwarts the will of the 
majority, he frequently incurs the 
wrath and suspicion of the public. To 
survive he must not only be pervaded 
by a spirit of righteousness but also 
carry with him an aura of rectitude. 

While the canons may prohibit 
innocent or even praiseworthy con- 
duct, they also assure that aura of 
rectitude. o 
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By Mark Hulsey 


Having served on the Florida Judi- 
cial Qualifications Commission for 
almost ten years with six judges, I 
never miss the opportunity to make 
some comment about judges. In The 
Law’s Delays by Finley Peter Dunne, 
Mr. Dooley said: “If I had mea job to 
pick out, I’d be a judge. I’ve looked 
over all the others and that’s the only 
one that suits me. I have the judicial 
temperament. I hate work.” 


Background 


In 1966 the Florida Judicial Quali- 
fications Commission (JQC) was 
established with the adoption of a 
new section to Article V of the Florida 
Constitution. The authority for the 
commission is now found in section 
12 of Article V. It is the sole mechan- 
ism for retiring, disciplining and re- 
moving judges except for the im- 
peachment and suspension processes. 
Traditionally the impeachment pro- 
cess has been cumbersome and costly 
and this brought about the JQC.:The 

' mere existence of the commission 
and the threat of possible action also 
solves many problems. It also pro- 
vides a forum for investigating com- 
plaints and is able to effect speedy, 
suitable solutions. 

As authorized by the constitution, 
the commission has adopted rules 
applicable to its proceedings. These 
rules are reported in 364 So.2d 471. 


Structure 


Article V, section 12 of the Florida 
Constitution establishes a 13-person 
membership of the commission. It is 
composed of two judges of the dis- 
trict courts of appeal, two circuit 
judges and two judges of the county 
courts, who are selected by the judg- 
es of their respective courts. The re- 
maining members consist of two 
electors residing in Florida who are 
members of The Florida Bar and are 
appointed by the Board of Governors 
of the Bar and five electors appointed 
by the Governor who reside in 
Florida and have never held judicial 
office or been members of The 
Florida Bar. 

The members serve staggered 


The JQC 
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Unfit to hold office? 
investigation 


terms, not to exceed six years. The 
only restrictions placed on members 
are that no nonjudge member of the 
commission is eligible for state judi- 
cial office while he is a member of 
the commission and for a period of 
two years after the end of his appoint- 
ment. In addition, no nonjudge 
member may hold office in a politi- 
cal party or participate in any cam- 
paign for judicial office or hold public 
office. 


Purpose and function 


One function of the commission is 
to enforce and impose discipline for 
violations of the Code of Judicial 
Conduct. In this regard, conduct 
which is permissible for an officer in 
the legislative or executive branches 
may be unethical and prohibited for 
a judge. For example, a judge must 
abstain from public comment about 
a pending or impending proceeding 
in any court; a judge must also refrain 
from financial and business dealings 
with lawyers or persons likely to 
come before him (Canon5C(1)); and 
a judge may not serve as an officer, 
director, manager, advisor, or em- 
ployee of any business except under 
certain conditions (Canon 5C(2)). 

The commission also solves ad- 
ministrative inefficiencies caused by 
a judge’s disability or otherwise. 

The primary purpose of the com- 
mission is to recommend action 
affecting judges (1) for wilfull or per- 
sistent failure to perform their duties; 
(2) for other conduct unbecoming a 
member of the judiciary; or (3) for 
any permanent disability which seri- 


ously interferes with the performance 
of their duties. 


Procedure 


Proceedings before the commis- 
sion lack the essential characteristics 
of a criminal prosecution. The object 
is not to inflict punishment, but to de- 
termine whether one who exercises 
judicial power is unfit to hold judicial . 
office. The commission is an arm of 
the Supreme Court of Florida and is 
authorized to conduct hearings for 
the purpose of aiding the Supreme 
Court in determining whether a judge 
is unfit. 


The commission undertakes an 
investigation upon receipt of either 
factual information or an individual 
complaint indicating that a judge is 
guilty of misconduct or is suffering 
from a permanent disability. After 
deciding to undertake an investiga- 
tion, the judge in question is served 
with a notice of investigation which . 
notifies him of the general nature of 
the subject matter of the investiga- 
tion and gives him reasonable oppor- 
tunity to make a statement before the 
commission (FJQC Rule 6(b)). But 
during these preliminary proceedings 
the judge has no right to confront or 
cross-examine any person _inter- 
viewed, called or interrogated by the 
commission. 

After its investigation, if the com- 
mission decides that there is prob- 
able cause that the judge is guilty of 
misconduct, the commission files 
with the clerk of the Supreme Court 
and serves on the judge a notice of 
formal charges (FJQC Rule 8). The 


: 


notice of formal charges and all sub- 
sequent proceedings before the com- 
mission, previously confidential, are 
now public. The commission (seven 
members concurring) may also rec- 
ommend to the Supreme Court that 
the judge be suspended from per- 
forming his duties either with or with- 
out compensation pending final de- 
termination of the inquiry. 


After the filing of the formal charge 
and the judge’s answer and any mo- 
tions, the commission sets a hearing. 
FJQC Rule 16 of the commission’s 
rules sets forth the procedural rights 
of the judge which afford him due 
process to defend himself against the 
charges. After conclusion of the hear- 
ing, the commission first determines 
by vote the judge’s guilt or innocence 
of the formal charges. If the commis- 
sion by an affirmative vote of not less 
than nine members decides that the 
judge is guilty or one or more of the 
charges, it then proceeds to deter- 
mine the discipline to be recommend- 
ed. Failure to recommend the impo- 
sition of a penalty by an affirmative 
vote of not less than nine members 


constitutes a dismissal of the pro- 


ceedings. 


If a recommendation is made to 
impose discipline, retirement or re- 
moval of a judge, the commission 
files a copy of the recommendation 
together with a transcript and the 
findings and conclusions with the 
clerk of the Supreme Court. The ap- 
pellate procedure follows basically 
the Florida Rules of Appellate 
Procedure. 


The Supreme Court has held that 
the degree of proof required to disci- 
pline a judge is analogous to that 
required in disciplining a lawyer. 
This degree of proof must be “clear 
and convincing.” 


Article V section 12 was amended 
in 1976 to add to that section the sen- 
tence “Malafides, scienter or moral 
turpitude on the part of a justice or 
judge shall not be required for re- 
moval from office of a justice or 
judge whose conduct demonstrates a 
present unfitness to hold office.” 
Despite the inclusion of this wording 
in the constitution, the Supreme 
Court has held that judges should not 
be subjected to the extreme disci- 
pline of removal except in instances 
where the evidence is clear and con- 
vincing that a judge intentionally 
committed serious and_ grievous 
wrongs of a clearly unredeeming 

‘nature. 


Judicial misconduct 


Certain actions are obviously in- 
appropriate. Examples include ac- 
cepting bribes or engaging in ex 
parte communications, including 
failure to reveal any improper ex 
parte attempt to influence a judge. 
Any act or conduct which tends to 
cause the erosion of public confi- 
dence in the integrity and impartiality 
of our judicial system is a matter of 
concern. Other acts which have re- 
sulted in discipline include the charg- 
ing of personal air transportation on 
an air travel card issued for official 
use only. Surprisingly, the commis- 
sion and the court have determined 
that a judge openly engaging in sex- 
ual activities with a member of the 
opposite sex not his wife while in an 
automobile parked in a public park- 
ing lot is conduct unbecoming a 
member of the judiciary. 


While conduct unbecoming a 
member of the judiciary may be 
proved by evidence of specific major 
incidents which indicate such con- 
duct, it may also be proved by the 
evidence of an accumulation of small 
and apparently innocuous incidents 
which, when considered together, 
emerge as a pattern of hostile conduct 
unbecoming a member of the judi- 
ciary. Two notable examples involve 
In re Richard A. Kelly, 238 So.2d 565 
(Fla. 1970), cert. den. 401 U.S. 962; 
and In re Crowell, 379 So.2d 107 (Fla. 
1979). Judge Kelly, more recently 
former Congressman Kelly, engaged 
in a series of disruptive acts which 
interfered with the judges of Pinellas 
County and the public defender of 
Pinellas County. The acts included 
the filing of a petition with the clerk 
of the circuit court for the purpose of 
seeking favorable publicity for him- 
self in which he misrepresented the 
facts regarding his removal as pre- 
siding judge. He also threatened the 
other circuit judges and told them 
that they would regret their actions in 
opposing him and that he would 
cause them embarrassment. 

In Crowell, the court decided that 
several incidents showed a pattern of 
conduct that demonstrated a lack of 
proper judicial temperament and a 
tendency to abuse the authority of 
the judicial office. Some of the inci- 
dents included telling a minor child 
at a hearing that her grandmother 
was a prostitute; having the driver of 
a delivery truck which was blocking 
the judge’s reserved parking place 
arrested and detained for several 
hours; jailing a lawyer who was late 


to court without allowing him to 
explain his tardiness, having him 
fingerprinted and photographed and 
detained in the jail for several hours; 
and making threats against persons 
who were to testify against the judge 
at the commission’s investigation. In 
situations like this, the commission, in 
looking at the totality of the circum- 
stances, realizes that no single of- 
fense alone would warrant punish- 
ment, but that the combination of the 
events indicates a pattern of conduct 
which renders the judge unfit. 


Conclusion 


The commission strives to serve 
both the individual judge and the 
public. We investigate complaints as 
a service to the public and our legal 
system and impose a requirement of 
confidentiality during such investiga- 
tions to protect the judge’s reputation 
and to maintain the integrity of the 
judicial system. Publicity and disci- 
plinary action result only after a de- 
termination that probable cause 
exists. 

Commission members are 
generally fair and objective, while 
using common sense in reviewing 
complaints. They demand truth, high 
moral standards and professional ex- 
cellence from Florida judges. Most 
of the time we are not disappointed. 
Less than two to three percent of 
complaints received are worthy of 
investigation. Our primary goal is to 
maintain confidence of the public in 
the judicial system and, if lost, to 
restore such confidence. o 


This article first appeared in the Jacksonville 
Bar Association Bulletin. 


Mark Hulsey is a partner in Smith, Hulsey, 
Schwalbe & Nichols, Jacksonville. He is a past 
president of The Florida Bar, and has beena 
member of the Florida Judicial Qualifications 
Commission since 1971. Hulsey is also a fellow 
in the American College of Trial Lawyers and 
the American Bar Foundation. He received his 
B.A. in 1943 and LL.B. in 1948 from the 
University of Florida. 
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In September 1979, the Office of 
the State Courts Administrator was 
awarded a $270,000 grant from the 
National Institute of Law Enforce- 
ment and Criminal Justice and the 
Law Enforcement Assistance Ad- 
ministration to develop sentencing 
guidelines in four of the state’s 20 
judicial circuits. The primary objec- 
tive of the project is to test the feasi- 
bility of developing a unified set of 
sentencing guidelines in a multijuris- 
dictional setting and to evaluate the 
effectiveness of guidelines as a 
mechanism for promoting conisist- 
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Judicial sentencing— 
help is on the way 


By Kenneth J. Plante, Gordon G. Abernethy, William J. Salokar, and Richard P. Kern 


ency in sentencing among _juris- 
dictions. 

Four circuits were selected to 
participate in the study: the 4th 
(consisting of Duval, Clay and 
Nassau Counties); the 10th (Polk, 
Hardee and Highlands Counties); the 
14th (Holmes, Jackson, Washington, 
Bay, Calhoun and Gulf Counties); 
and the 15th (Palm Beach County). 
The selection of these sites was based 
on an assessment of the availability of 
sentencing-related data from court 
records, pre- and post-sentence in- 
vestigation reports and admission 


summaries; the ratio of presentence 
investigation reports to sentencing 
decisions; and the commitment of 
the trial judges in each circuit to 
consider the guidelines during the 
implementation period. 

An integral part of the test design 
was the requirement that the partici- 
pating jurisdictions represent a 
mixture of urban, suburban and rural 
areas. In selecting the sites another 
dimension was added: the desire to 
have the jurisdictions represent a 
geographic distribution reflective of 
the varying social and political atti- 
tudes within the state. This last 
condition was considered essential if 
the results of the project are to be 


Sentencing Guidelines Project: 
Florida and Maryland.* 


To reduce variation, state policy 


The use of sentencing guidelines 
within the criminal courts has two 
primary goals: to reduce unwarranted 
variation in sentencing decisions 
while retaining judicial discretion to 
individualize sentences; and _ to 
articulate an explicit sentencing 
policy that can be reviewed on a 
regular basis and, if necessary, 
modified. 

Responsibility for overseeing the 
development and implementation of 
the guidelines was assigned a 13- 
member advisory board consisting 


The pilot sentencing project is testing a unified 
set of guidelines in a multijurisdictional setting. If 
effective, they will provide a mechanism for 
promoting consistency in sentencing 
among jurisdictions 


evaluated and an assessment made as 
to the feasibility of implementing 
sentencing guidelines on a statewide 
basis.! 

The Florida sentencing guidelines 
project is but one part of a larger 
study begun in 1974 under the joint 
sponsorship of the National Institute 
of Justice and the Law Enforcement 
Assistance Administration. Expand- 
ing upon the procedures used in 
structuring the decision-making 
process of the U. S. Parole Board, the 
National Institute funded a feasibility 
study in four jurisdictions? that was 
designed to model sentencing pat- 
terns and construct a series of two- 
dimensional guidelines or grids for 
use by the trial judge. 

The results of the study led the 
National Institute to conclude that 
simple methods could indeed be 
developed to aid the trial judges in 
the sentence decision-making 
process. With the feasibility of devel- 
oping guidelines within a single 
jurisdiction firmly established, 
support for the current project of 
testing sentencing guidelines in a 
multijurisdictional setting evolved. 
Two states were selected for partici- 
pation in the Multijurisdictional 


of the chief judge of each of the four 
participating jurisdictions or his 
designated representative and eight 
ex officio members who serve in an 
advisory capacity but have no formal 
vote in the proceedings. The advisory 
board is chaired by Justice Parker 
Lee McDonald and consists of Oliver 
L. Green, Jr., circuit judge, 10th 
Judicial Circuit; Robert L. McCrary, 
Jr., chief judge, 14th Judicial Circuit; 
Marvin U. Mounts, Jr., circuit judge, 
15th Judicial Circuit; and Everett R. 
Richardson, circuit judge, 4th 
Judicial Circuit. The ex officio 
members include: Edgar M. Dunn, 
state senator, 10th District; Harry 
Fogle, chief judge, 6th Judicial 
Circuit; Robert Josefsberg, lawyer; 
Virgil Mayo, public defender, 14th 
Judicial Circuit; James T. Russell, 
state attorney, 6th Judicial Circuit; 
Kenneth Simmons, commissioner, 
Florida Parole and Probation Com- 
mission; and Dr. Gordon Waldo, 
professor of criminology, Florida 
State University. Selection of the ex 
officio members was based on the 
desire to complement the judicial 
experience within the four circuits 
with a statewide perspective offered 
by representatives of the various 


criminal justice agencies and organi- 
zations involved in the sentencing 
process. 


Collective experience, 
sentencing practices 


The sentencing guidelines repre- 
sent a synthesis of the collective 
experience of the members of the 
advisory board and the historic 
sentencing practices identified by a 
statistical analysis of actual felony 
cases. The guidelines concept is 
founded on the premise, borrowed 
from decision-making theory, that 
most decisions are based ona limited 
amount of information and that the 
selection and processing of 
additional information generally 
serves only to reinforce or refine the 
orginal decision. An essential element 
of the project, therefore, was the 
identification of the key variables 
associated with the sentence decision- 
making process. 

In order to provide the advisory 
board with a general description of 
the historic sentencing practices 
operating within the four partici- 
pating circuits, a sample of felony 
cases committed over a three-year 
period (July 1, 1976-June 30, 1979) 
was drawn. The sampling design was 
guided by the advisory board’s belief 
that sentence considerations are 
different for different types of 
offenses. A list of all felony sentences 
for the three-year period was 
compiled so that cases could be 
sampled and analyzed by type of 
offense. Large samples of the most 
frequently occurring offenses 
provided the flexibility necessary to 
ensure that guidelines could be 
developed for each crime group or, 
depending upon the results of the 
preliminary data analysis, some 
combination of crime groups. 

Based upon an examination of the 
overall frequency of offenses, it was 
determined that approximately 85 
percent of all sentences in the four 
circuits could be classified in one of 
six offense categories. The offense 
categories, displayed in Table 1, 
were defined on the basis of fre- 
quency of occurrence and the nature 
of the crime. The fifteen percent of 
felonies not sampled included a wide 
range of crimes for which there were 
insufficient numbers of cases to 
support a sound statistical analysis. 

In addition to the offense-type 
criteria, cases were selected accord- 
ing to jurisdiction (urban, rural, 
suburban) and type of sentence 
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TABLE 1. FREQUENCY DISTRIBUTION OF CONVICTIONS RESULTING IN SENTENCES 


FOR EACH CIRCUIT 


CATEGORY OF OFFENSE PERCENT OF TOTAL NUMBER OF SENTENCES 
4th 10th 14th 15th 
Circuit Circuit Circuit Circuit 
CATEGORY I 
(Murder, Manslaughter, Kidnapping, 4.0 49 4.0 4.8 
Lewd & Lascivious Assault) 
CATEGORY II 
(Aggravated Assault, Aggravated Battery, 9.3 8.9 5.1 9.7 
Battery of Law Enforcement Officer) 
CATEGORY III 
(Burglary with Assault, Robbery) 7.6 6.9 7.9 6.3 
CATEGORY IV 
(All other Burglary) 18.1 24.0 20.9 22.3 
CATEGORY V 
(Grand Larceny and Theft, Dealing 30.7 24.1 30.9 22.7 
and Receiving Stolen Property, 
Forgery, Worthless Checks) 
CATEGORY VI 
(Possession, Sale, Delivery, 16.7 13.4 13.0 22.7 
Importation of a Controlled Substance) 
ALL OTHER CRIMES 13.6 17.8 18.2 11.5 
100.0% 100.0% 100.0% 100.0% 


TABLE 2. NUMBER OF CASES COLLECTED FOR ANALYSIS FROM EACH 


OFFENSE CATEGORY 


OFFENSE 
CATEGORY URBAN RURAL SUBURBAN 

Target Actual® Target Actual Target Actual 
Sample Sample Sample Sample Sample Sample 

Size Size Size Size Size Size 

I 299 231 203 142 192 154 

II 441 330 333 209 398 307 

Ill 432 349 316 197 258 227 

IV 431 318 447 361 440 306 

vy 432 314 437 303 442 345 

VI 447 331 436 294 442 351 

TOTALS 2482 1873 2172 1506 2172 1690 

° Actual sample fraction refers to the fraction of total sentences selected from 

each offense category to be included in the analysis. 


TABLE 3: DISTRIBUTION OF FACTORS BY OFFENSE CATEGORY 


FACTOR 


CATEGORY 
4 


to 
a 


Primary offense at conviction 


Second offense at conviction 


Third offense at conviction 


Number of counts of primary offense 


Prior adult convictions 


Prior juvenile felony convictions 


Legal status at time of offense 


Role of the offender 


Type of weapon 


Extent of victim injury 


Victim precipitation 


Prior criminal traffic record 


Employment status 


Evidence of sale or distribution 


Type of drug 


(incarcerative/nonincarcerative). The 
10th and 14th Circuits were paired 
to form a single rural jurisdiction 
in order to obtain a sample of 
cases approximately equal to the 
suburban and urban sites. The type 
of sentence criteria was applied to 
ensure that the sample would accu- 
rately reflect incarceration rates for 
each crime group. 

Of the 6,826 cases randomly 
selected for the sample, 5,100 were 
located, coded and analyzed. The 
difference between actual and target 
sample sizes represents the number 
of cases not analyzed because of 
various factors such as unavailability 
of files, felonies plead down to mis- 
demeanors and cases in which the 
offender was not subject to a pre- or 
post-sentence investigation. The 
sample sizes for each circuit and 
crime category are shown in Table 2. 

For each case sampled, informa- 
tion for 220 factors was coded from 
presentence investigation reports, 
post sentence reports, prison admis- 
sion summaries and criminal history 
records. The information gathered 
represented all of the written record 
available to the trial judge at the time 
of sentencing with respect to the 
circumstances and nature of the 
offense, the extent of the offender’s 
prior record and characteristics of 
the offender and victim. The statis- 
tical analysis of the data was aimed at 
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producing a model of past sentenc- 
ing practices which would: (1) 
identify those factors which had 
been given the greatest weight in 
determining sentences; (2) give 
estimates of the relative importance 
or contribution of each factor; and 
(3) predict, as accurately as possible, 
the type (i.e., probation, incarcera- 
tion, fine) and length of sentence 
imposed. 

It must be recognized that statis- 
tical models of human behavior are 
imperfect and must be used in 
conjunction with experience and 
good judgment to produce an effec- 
tive decision-making tool. The results 
of the data analysis provided a 
statistical representation of the 
sentencing process in the four cir- 
cuits. The task of the advisory board 
was to evaluate and modify the 
statistical model, eliminating those 
factors deemed inappropriate for use 
in sentencing and adding variables 
which, although not statistically 
significant, were considered an 
integral part of the sentence decision- 
making process. Factors that were 
found to be of statistical significance, 
as well as those factors added by the 
advisory board, are shownin Table 3. 

In addition to defining the factors 
that form the nucleus of the guide- 
lines, the advisory board had to 
determine the relative importance of 
the factors in each offense group. 


Category 2 


(Aggravated Battery, Aggravated Assault) 


Statutes included in the guidelines 
Statute Degree 


Description 


- Aggravated assault, deadly weapon 


Aggravated assault with intent to commit felony 


Aggravated battery causing bodily harm 


Aggravated battery, deadly weapon 


attery of law enforcement officer or firefighter 


1. Primary offense at conviction 
2nd degree felony 
3rd degree felony 


Variables: 


45 points 
15 points 


2. Second offense at conviction 
2nd degree felony 
3rd degree felony 
lst degree misdemeanor 
2nd degree misdemeanor 


45 points 
15 points 
3 points 
1 point 


3. Third offense at conviction 
2nd degree felony 
3rd degree felony 
1st degree misdemeanor 
2nd degree misdemeanor 


45 points 
15 points 
3 points 
1 point 


One 
Two or more 


Number of counts of primary offense 


0 points 
21 points 


Prior adult convictions 
Each prior capital felony 
Each prior life felony 
Each prior lst degree felony 


Each prior 2nd degree felony 

Each prior 3rd degree felony 

Each prior lst degree misdemeanor 
Every five 2nd degree misdemeanors 


100 points 
100 points 
60 points 
30 points 
10 points 

2 points 

2 points 


Each prior life felony 
Each prior Ist degree felony 


Each prior 2nd degree felony 
Each prior 3rd degree felony 


Prior juvenile felony convictions 


50 points 
30 points 
15 points 
5 points 


Type of weapon used 
None 
Weapon other than firearm 
Firearm 


0 points 
6 points 
12 points 


Victim precipitation 
Precipitation verified 
None 


0 points 
16 points 


Legal status at time of offense 
Free, no restrictions 


Under some form of restriction 


0 points 
34 points 


Role of the offender 
Accessory 
Alone or equal involvement 
Leader 


-24 points 
0 points 
24 points 


Category 2 


COMPOSITE SCORE 


SENTENCE 


‘COMPOSITE SCORE SENTENCE 


0-85 Out 


201-225 


86-95 1 year 


(1 day-18 mos.) 


226-250 


96-110 2 years 


251-300 


111-125 


(142-24 years) 
3 


301-350 


126-140 


4 
(31-41) 
5 


351-400 


141-155 
(4%2-542) 


401-450 


156-175 


6 
(54-7) 

176-200 8 
(7-9) 
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784.021-1b 
784.045-la 
784.045-Th 
4. 
mt | 

fi 


Judicial sentencing— 
help is on the way 


The judges’ assumption that consid- 
erations in sentencing would vary by 
type of offense was supported by the 
data. Thus, the set of factors that 
emerged for each crime category 
varies slightly, as do the relative 
weights assigned to each item. The 
weights for the factors were incor- 
porated into a point system in which 
the presence or absence of a given set 
of factors results in a total number of 
points assigned to the offender. The 
points, although originally based on 
statistical weights derived in the data 
analysis, were in some cases 
modified by the advisory board to 
reflect present policies more 
accurately. 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Complete laboratory 

services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 


Executive Offices 
P.O. Drawer “O” 
609 Middle Neck Road 
Great Neck, N.Y. 11023 
(516) 829-8762 


The last step in developing the 
guidelines “matrix” was to establish 
appropriate sentence ranges that 
would correspond to ranges of point 
totals scored for a given offender and 
offense (called composite score). 
The correspondence between the 
composite scores and the guideline 
sentences is based on_ historical 
patterns. The range or width of a 
given cell in the matrix, however, is 
arbitrary. Obviously, too broad a 
range would defeat the goal of 
limiting sentence variation, but 
ranges too narrow would overly 
restrict the judge. 

The sentencing guidelines for 
Category 2 offenses are presented 
on the preceding page. 

A distinction should be made 
between the factors that are scored as 
part of the guidelines and those 
information items which can be 
considered in the sentencing process 
but are not assigned a_ specific 
weight. The former establish a base- 
line from which to operate. The latter 
represent those factors unique to 
specific cases which may suggest 
imposition of a sentence outside the 
guidelines or at the extremes of the 
guideline range. Therefore, because 
a factor is not included within the 
matrix does not preclude its 
consideration in the overall sen- 
tencing decision. 


Do not usurp judicial discretion 


The sentencing guidelines are 
designed to aid the trial judge in the 
sentencing decision and are not 
intended to usurp judicial discretion. 
During the one year implementation 
period of the project, judges in the 
participating circuits will be required 
to consult the guidelines as part of 
their sentence decision-making 
process. The trial judge may either 
impose the recommended sentence 
or, if warranted by the nature of the 
offense and the offender characteris- 
tics, impose a sentence outside the 
recommended range, provided that 
the decision is accompanied by a 
written statement delineating the 
reasons for the court’s decision. The 
written explanation will be reviewed 
by the guidelines advisory board in 
determining the suitability of the 
sentence ranges provided by the 
guidelines, as well as assessing the 
need to add or delete additional 
offense or offender variables to the 
guidelines. The implementation 
phase began April 15, 1981, and 
continues for a period of one year.o 
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1 It should be noted that, if it is determined 
that sentencing guidelines should be imple- 
mented statewide, the guidelines used during 
the current study would not be directly appli- 
cable. Sinde the project guidelines are based 
on the sentencing decisions of only four of the 
state’s 20 judicial circuits, further data collec- 
tion and analysis would be necessary in order 
to augment the current data base and make the 
final guidelines truly reflective of statewide 
sentencing patterns. 

2 The Denver District Court (Denver, 
Colorado); the Essex County and Superior 
Courts (Newark, New Jersey); the Circuit 
Court of Cook County (Chicago, Illinois); and 
Maricopa County Superior Court (Phoenix, 
Arizona). 

3 Guidelines are currently being used on a 
statewide basis in Minnesota and are being 
developed for statewide implementation in 
Pennsylvania, Massachusetts and Michigan. 
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Reflections 
leaving the bench 


By Arden M. Siegendorf 


“Please accept my resignation,” 
the letter to Governor Graham 
began, “as a circuit judge of the 
Eleventh Judicial Circuit of Florida, 
effective July 31, 1981. After 18 years 
of diversified public service, I regret- 
fully take this step due to the 
persistent failure of judicial salaries 
to keep pace with double-digit 
inflation and the cost of living. My 
resignation is therefore prompted by 
the economic needs of my family and 
particularly the increasing cost of 
providing for the future education of 
my children!” 

How difficult it was to write those 
words! In one brief moment I was 
surrendering what I had worked a 
lifetime to achieve. 

The Miami Herald of February 18, 
1981, had been the last straw. “UM 
Hikes Its Tuition to a Record $5000,” 
the headline screamed. My alma 
mater had raised its tuition a 
whopping 15.2 percent! With two 
children to educate, it would be 
impossible on my $2,500 per month 
take home pay to save sufficient 
money for such expense, let alone 
books, transportation, meals and 
lodging. 

John Kraft put it best in his article, 
“The Case for Increased Judicial 
Compensation,” (May 1981, Florida 
Bar Journal) when he said: “The 
question of proper compensation for 
public officials touches a sensitive 
nerve of the public. Often conflicting 
desires exist to have the best people 
serve in government but to remind 
those public servants that in money 
terms they are no better than anyone 
else. . . . It is the firm conviction that 
salary increases are required for 
Florida’s district and circuit court 
judges. The salary increases are 
designed to restore some of the 
purchasing power lost by these 
officials in recent years and to 
improve the recruitment and 


retention of highly qualified 
numbers to the trial and appellate 
bench. The State of Florida needs the 
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best talent available to maintain the 
quality and integrity of the nation’s 
seventh largest and most rapidly 
growing state.” 

The author concluded, “Both the 
levels and rates of adjustment 
(salaries) are inadequate. Anyone 
accepting a judicial position will 
likely experience diminishing real 
income if past trends continue. The 
appropriate rate of adjustment is 
necessary to retaining qualified 
individuals, preventing the erosion of 
real income, and reducing turnover. 
If adequate steps are not taken 
immediately, the decreasing avail- 
ability of superior candidates and the 
need for more judges due to 
increasing demand will produce an 
inadequate and inexperienced judi- 
ciary.” 

The final paragraph brought on a 
feeling of deja vu. “Current members 
of the judieiary will eventually trade 
the stature of the bench for real dollar 
increases in the private sector. With- 
out adequate compensation, depar- 
ture from the bench could become a 
stampede. The departures would be 
higher among judges under age 45 
who can make the transition to the 
private sector without difficulty.” 
Doctor Kraft must have been think- 
ing of me. 


Judicial salaries at bottom of ladder 


It is apparent that circuit judges’ 
salaries, in comparison to other gov- 
ernment officials, should be in the 
$70,000 to $75,000 per year range. 
The present pay ladder of Metropoli- 
tan Dade County puts the president 
of the public health trust at $76,500, 
the county attorney at $70,000, the 
chief assistant county attorney at 
$67,502.50, and three assistant 
county attorneys at $65,000 each. The 
county manager, the top metro 
executive, is compensated at the 
present rate of $67,500 plus $1,200 a 
year in expenses, $3,750 in deferred 
salary, an insurance policy and a 
county car. Something must be awry 


when the assistant county attorney 
trying a condemnation case makes 
$20,000 a year more than the judge, 
the private lawyer two or three times 
as much, and the attorney’s fee 
awarded in any single case exceeds 
the judge’s annual salary as presently 
set by the Florida Legislature. 

It was almost ten years ago that 
then Administrative Circuit Judge 
Harvie DuVal, now in private prac- 
tice, appeared before the Dade legis- 
lative delegation to request a pay 
hike for the judiciary. The Miami 
News reported, “Judge DuVal stated 
that unless judges get more money he 
and Judge David Popper will be 
among 13 judges who would leave 
the bench by the end of their (then) 
current terms.” It is interesting that 10 
of the 13 judges who were listed in 
the News as thinking of leaving have 
indeed left the bench by retirement 
or to reenter the private sector. At the 
very least, the legislature should take 
cognizance of this exodus from the 
bench because without fair compen- 
sation, the quality of those holding 
judicial office will surely diminish. 

The problem of fair pay and the 
quality of the judiciary is not con- 
fined to the state courts. Federal 
judges have been surrendering life 
tenure for the greener pastures of pri- 
vate practice. This has alarmed 
Judge Irving R. Kaufman, chief 
judge emeritus of the U.S. Court of 
Appeals for the Second Circuit, to 
write: 


In setting levels of judicial compensation, 
one should seek to make judges independent— 
not independently wealthy, but independent 
of any influence. This is in the interest of the 
public, not the judge. A strong and indepen- 
dent judiciary is our best defense against 
tyranny and abuse of power. 


Another effect is the growing urge to leave 
the bench. How long can judges endure a level 
of compensation which would bankrupt any- 
one but the wealthy? This, too, eats away at 
judicial independence. The Framers provided 
for life tenure for judges. The financial sacri- 
fice is permanent. 64 Judicature 434 (May 
1981). 


In addition to the need for ade- 
quate judicial compensation we 


more than ever must fight to protect 


the free and independent judiciary 
envisioned hy Judge Kaufman. In 
recent years the influence of the news 
media has grown enormously. Since 
we now conduct our elections on a 
nonpartisan basis without the benefit 
of political leaders, the public tends 
to rely even more heavily on the 
editorial opinions of the media in 
selecting judicial candidates. While 


the nation should rightfully be grate- 
ful to the media for countless contri- 
butions, it should carefully weigh the 
editorial policies and opinions of the 
media and its choices of judicial can- 
didates. To ensure independence, we 
should continue the popular election 
of judges at the trial court level and 
consider abandoning the present 
“merit” plan by which incumbent 
Supreme Court justices and district 
court judges are retained or rejected. 


Criminal justice system 
hardly works 


While judicial service has been 
most rewarding, it has been quite 
frustrating as well. My service in the 
criminal courts has convinced me 
that the criminal justice system 
hardly works at all. As Justice Burger 
recently put it, “The nation’s criminal 
justice system at every stage cries out 
for change and the law provides too 
much protection for the accused and 
too little for the victims of crime.” 

Burger fears we are approaching 
the status of an impotent society, 
whose capability of maintaining ele- 
mentary security on the streets, in 
schools and in the homes of our 
people is in doubt. Further, Justice 
Burger blames the schools for at least 
part of the problem because they no 
longer teach values of integrity, 
truth, personal accountability and 
respect for others’ rights. 

Whether the Chief Justice is 
correct as to causation is academic. 
And as much as anything our futile 
efforts to reform the system and to 
curb the dramatic and continuing rise 
in crime are frustrated by our unreal- 
istic view and false assumptions 
about the nature of man. Professor 
James Q. Wilson of Harvard put it 
this way in his book, Thinking About 
Crime: “It is strange that we should 
persist in the view that we can find 
and alleviate the causes of crime, that 
serious criminals can be rehabili- 
tated, that the police can somehow 
be made to catch more criminals 
faster, and that prosecutors and 
judges have the wisdom to tailor 
sentences to fit the needs of the indi- 
vidual offender. I argue for a sober 
view of man and his institutions that 

would permit reasonable things to be 
accomplished, foolish things aban- 
doned, and utopian things forgot- 
ten.” 

The New York Times magazine 
reported on March 9, 1975: “Intellec- 
turals do not wish to be caught saying 
uncomplimentary things about man- 
kind. But wicked people exist.” If so, 


why don’t we admit it? Why don’t 
we abandon prison rehabilitation 
programs which obviously do not 
work, a probation and parole system 
which is almost a total failure and 
concentrate our efforts on develop- 
ing a system to permanently isolate 
those individuals who have forfeited 
their right to live among us by persis- 
tently refusing to accept our norms 
while continuing to work with youth- 
ful and first-time offenders? 

For those interested in pursuing 
the subject further, consider “Big 
Change in Prisons; Punish—Not 
Reform” appearing in the U.S. News 
and World Report, August 24, 1975; 
“If Every Criminal Knew He Would 
Be Punished If Caught” by James Q. 
Wilson, appearing in the New York 
Times Magazine, January 28, 1973; 
and “What Works? Revisited: New 
Findings on Criminal Rehabilita- 
tion,” The Public Interest, No. 61, 
Fall 1980. 


What | leave behind 


I will have many fond memories of 
my tenure on the bench. The camara- 
derie with my colleagues, my work 
on judicial committees, and pre- 
siding over many _ interesting, 
significant and controversial cases: a 
ruling that the Medical Malpractice 
Act is unconstitutional; upholding the 
constitutionality of the casino 
gambling referendum; the legality 
and constitutionality of Dade’s resort 
tax; the largest foreclosure action in 
South Florida history and many 
others too numerous to mention. 

I leave behind the unresolved 
problems of the judiciary: the need 
to improve systems of judicial 
selection, election and _ retention; 
objective performance evaluations; 
reform of the criminal justice system; 
removal of incompetent, dishonest 
and bullying judges and the abuses of 
judicial power; improved compensa- 
tion and the need to develop 20th 
century management techniques to 
deal with an exploding caseload. 

The future outlook for Florida’s 
judiciary is extraordinarily bleak. A 
cynical and penurious legislature, a 
hostile press, the shortcomings of our 
criminal justice system and the drain 
of judicial talent due to inadequate 
compensation all combine to militate 
against optimism. 

While The Florida Bar has been 
diligent in its efforts to improve the 
administration of justice and the 
judiciary, more needs to be done. 
Perhaps the judges themselves 
should abandon traditional notions 


of self-restraint and adopt more 
direct and active means of reform. In 
an age of militancy, the meek may 
not necessarily inherit the earth! 


Conclusion 


An able and independent judiciary 
is at the heart of the democratic 
process. We expect more from our 
judges but pay less, measured by the 
rate of inflation. Florida is not 
attracting and retaining its best 
qualified for the judiciary. Circuit 
judges’ salaries should currently be in 
the $70,000 to $75,000 range. In- 
creased vigilance to protect an 
independent judiciary is necessary 
while study, improvement and 
reform of judicial systems should 
continue. Finally judges should con- 
sider a more activist role to survive in 
the years ahead. Oo 


Judge Arden M. Siegendorf will enter pri- 
vate practice with Schwartz, Nash, Heckerling, 
Tescher & Kantor, Miami, after his resignation 
from the 11th Circuit Court is effective on 
July 31. He is a graduate of the University of 
Miami School of Law. In 1971 he was ap- 
pointed judge of the Dade County Small 
Claims Court and the following year was 
elected judge of the Dade County Court, 
where he served until his 1974 appointment to 
the circuit court. In 1978 he was appointed 
administrative judge of the appellate division 
of that court. 


TRADEMARK 


& COPYRIGHT SEARCHES 
TRADEMARK —Supply word and/or design plus goods 
or services. FEES: TRADEMARK OFFICE Files— 
Wordmark—$40. 2 or more—$35 each. COMMON 
LAW—$15 additional. DESIGNS—$40 per class. COPIES 
extra. 

COPYRIGHT —Supply title/author/regs—FEE:$45. 2 
or more—$40 each. 

GOV'T LIAISON—All agencies—SEC(10K's), ICC, FTC, 
Court Records, Congress, Records, etc. Fees on 
request. 

APPROVED—Our services meet siandards set for us 
by a D.C. Court of Appeals Committee. 

Over 30 years successful experience - Not 
connected with the Federal Government 


GOVERNMENT LIAISON SERVICES, INC. 
108 Wash. Bidg., 1011 Arl. Bivd., P.0. Box 9656 
Arlington, VA 22209 Phone (703) 524-8200 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1981 543 


; 
[ 
| 


ENERGY IS EVERYTHING. 


SAVE 
THE 
ROAD 


Put the money into your pocket, instead 
of your gas tank. 


When you waste energy on the road, you 

not only hurt your state and your country, you 
also hurt yourself and your family. Because you re 
literally burning up money that could be used 

for a lot of other worthwhile purposes. 


Here are six ways you can save a lot of money and energy on the road. 


1. Car pool. Van pool. Use public transportation. To work. To school. To wherever. 
By sharing the ride, you can save hundreds of dollars a year. 


2. When starting up, accelerate briskly, and steadily, until you reach the proper cruising 
speed. You'll improve mileage. 


3. Drive a car that won't eat you out of house and home. Select the most energy efficient 
car for your needs. Nobody expects gas prices to go down. 


4. Keep your car and tires in shape. A tune-up, proper air pressure and changing oil at 
the right time can save money every mile you drive. 


5. Streamline your truck by installing a cab-mounted wind deflector. 

6. Send for Florida's tips on how to save money and energy on the road. 
Write: Save it on the road, The Capitol, Tallahassee, Florida 32301. 

In today’s world, energy is everything. Save it on the road. Save it, Florida. 


SAVE IT, FLORIDA. 


This message brought to you 
by The Governor’s Energy Office and this publication. 
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SAVE THIS 
SAVE YOUR LIFE. 


Guidelines for the early detection of cancer in people without symptoms. 
Talk with your doctor. Ask how these guidelines relate to you. 


AGE 40 & OVER 


AGE 20-40 


CANCER-RELATED CHECKUP EVERY YEAR 
Should include the procedures listed below plus health 
counseling (such as tips on quitting cigarettes) and 
examinations for cancers of the thyroid, testes, 
prostate, mouth, ovaries, skin and lymph nodes. Some 
people are at higher risk for certain cancers and may 
need to have tests more frequently. 


BREAST 

@ Exam by doctor every year 

@ Self-exam every month 

© Breast X-ray every year after 50 (between ages 
40-50, ask your doctor) 

Higher risk for breast cancer: Personal or family 
history of breast cancer, never had children, first child 
after 30. 


UTERUS 

@ Pelvic exam every year 

Cervix 

© Pap test—after 2 initial negative tests 1 year 
apart—at least every 3 years 

Higher risk for cervical cancer: Early age at first 

intercourse, multiple sex partners. 

Endometrium 

© Endometrial tissue sample at menopause if at risk. 

Higher risk for endometrial cancer: Infertility, obesity, 

failure of ovulation, abnormal uterine bleeding, 

estrogen therapy. 


COLON & RECTUM 
© Digital rectal exam every year 
© Guaiac slide test every year after 50 
©@ Procto exam—after 2 initial negative tests 

1 year apart—every 3 to 5 years after 50 
Higher risk for colorectal cancer: Personal or family 
history of colon or rectal cancer, personal or family 
history of polyps in the colon or rectum, ulcerative 
colitis. 


CANCER-RELATED CHECKUP 

EVERY 3 YEARS 

Should include the procedures listed below plus health 
counseling (such as tips on quitting cigarettes) and 
examinations for cancers of the thyroid, testes, 
prostate, mouth, ovaries, skin and lymph nodes. Some 
people are at higher risk for certain cancers and may 
need to have tests more frequently. 


BREAST 

@ Exam by doctor every 3 years 

@ Self-exam every month 

@ One baseline breast X-ray between ages 35-40. 
Higher risk for breast cancer: Personal or family 
history of breast cancer, never had children, first child 
after 30. 


UTERUS 

@ Pelvic exam every 3 years 

Cervix 

© Pap test—after 2 initial negative tests 1 year 
apart—at least every 3 years, includes women 
under 20 if sexually active. 

Higher risk for cervical cancer: Early age at first 

intercourse, multiple sex partners. 


Remember, these guidelines are not rules 
and only apply to people without symptoms. 


SHARE THE COST 
OF LIVING. 


GIVE TO THE 
AMERICAN CANCER SOCIETY. 3° 


This space contributed by the publisher as a public service. 
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3rd District C A 1, Miami, Florid 
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the pe as co-designer 


This article was written by David F: inkelman and Phyllis Shapiro of Hank Meyer 
Associates, Inc., Miami. 


ew judges have the opportunity to join in the de- 
sign process for the structures and courtrooms in 
which they work, but judicial involvement played 
an important role in the plans for two diverse 
Miami area court buildings designed by the 
Florida architectural and planning firm of Ferendino/Grafton/ 
Spillis/Candela. This fresh approach to courthouse design was 
used for Miami’s Third District Court of Appeal buillling com- 
pleted in 1976, and the United States Courthouse, also in Miami, 
currently in the early construction stage. 

This year Ferendino/Grafton/ Spillis/Candela and its interior 
design and planning division, Design Matrix, were awarded two 
certificates of recognition in the First Governor’s Design Awards 
Presentation, by Florida Governor Bob Graham, for their in- 
novative design of the Third District Court of Appeal building. 

Similarly, the federal courthouse project has been cited by the 
General Services Administration as a model courthouse design, 
which may be used as an example for future construction proj- 
ects elsewhere in the country. 

“Although each structure has distinctly different judicial func- 
tions, size requirements and site locations, in both instances the 
judges joined with the architects as an integral part of the design 
team,” explained architect Donald J. Dwore, senior vice presi- 
dent of Ferendino/Grafton/Spillis/Candela, and project manager 
for the Third DCA building. 

Judge and architect contact during both projects was aided 
by each court’s decision to name one judge as liaison to present 
ideas and recommendations to the planning team on a regular 
basis, Dwore explained. 

U.S. District Court Judge James Lawrence King, an active 
proponent for a new U.S. district courthouse for more than 10 
years, represented the federal judges during the planning sessions 
with architects, while Third DCA Chief Judge Thomas H. Barkdull, 
Jr., spoke as that court’s representative during design meetings that 
preceded construction of the appellate court building. Coinci- 
dentally, these two judges are long time personal friends and 
were partners before they became members of the judiciary. 


Continued on next page 
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Special funding problems 


Each project presented special 
funding problems and challenges, 
which were expedited by the involve- 
ment and commitment of the judges. 

According to Dwore, “Both proj- 
ects were unusually successful 
because the judges not only under- 
stood the design and construction 
process, but they understood the 
constraints of limited funding.” 

“We realized back in 1972 we 
needed a new court environment,” 
explained Judge Barkdull, “and the 
Third District judges shouldered 
the job.” 

Rather than take the traditional 
approach of working through the 
state’s Department of General 
Services, Judge Barkdull and _ his 
colleagues engineered their own 
financing and development plan. 

“We worked with DGS to reach an 
anticipated cost figure for the proj- 
ect, and then asked Governor Askew 
to include it in his budget.” The 
Governor backed the idea, and the 
1973 Legislature passed such an 
appropriation intact, he explained. 

“Approximately $2.2 million was 
appropriated directly to the Third 
District Court of Appeal, which 
shows the court’s commitment to the 
project,” Judge Barkdull said. He 
added, “The building and its fur- 
nishings were completed within the 
appropriation and on time. It is one 
of the few state buildings where 
money has been returned to the state 
treasury.” Courtroom of the Third District Court of Appeal, Miami. 

A more complicated funding 
picture emerged in the case of the 11- Lo 
story federal court in the heart of 
Miami, but again the involvement of 
judges was vital to funding approval. 

GSA drafted a set of plans in 1968 
for a building that never received 
congressional approval. Since 1971 
Judge King has had the prime respon- 
sibility for securing federal agency 
and congressional acquiescence for 
the project. He has testified before all 
of the Senate and House committees 
and met with GSA and the admin- 
istrative office of U.S. Courts on 
numerous occasions in support of the 
need for the building. 

Programatic additions to the 
original design along with other 
snags continued to hold the project in 
abeyance until last year when GSA 
allocated the additional funding to 
build the total project. 

Once past the financing hurdle, the gee 
joint efforts of architects and judges Sleek lines emphasize functional efficiency of the building. 
began in earnest. Photos by Ferendino/Grafton/Spillis/Candela, Coral Gables. 
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Design challenges 
with federal court 


The federal courthouse project 
presented a special design challenge, 
since the new courthouse structure is 
being built to connect with the 
present U.S. court facility, con- 
structed in 1931 and designated an 
historical site by the State of Florida. 

The particular functions of the 
federal court also placed important 
priorities and restrictions on the 
design of the new facility, according 
to Judge King. 

Many vital functional elements 
were noted by the federal judges, 
and conveyed by Judge King to the 
architects during planning sessions. 

“It was most important that the 
architects understood the volume of 
traffic that flowed through this 
federal court on an average day,” 
Judge King explained. “Thousands 
of people must be accommodated, 
including jurors, witnesses, lawyers, 
police officers, FBI and DEA agents, 
plus U.S. attorneys and court 
personnel. 


marshals, courtrooms, judges’ cham- 
bers and public areas,” architect 
Dwore explained. 


Judicial input was extremely high 
during the schematic design stage, 
and a problem like the separation of 
defendants and jurors was solved 
with a design that isolates the defend- 
ant from the moment the USS. 
marshal’s van enters the building 
through an underground ramp, to the 
time he is transported to the court- 
room by a special elevator and 
corridor used only for that purpose, 
according to Dwore. 


Security needs extend to the judges 
themselves, since their criminal case- 
load is predominently multi-defendant 
smuggling and narcotics cases 
involving numerous witnesses, a 
number of whom are in the federal 
witness protection program, neces- 
sitating 24-hour security. The archi- 
tects handled security by providing a 
private parking area in the basement 
of the building and a private elevator 
that opens to an anteroom just a few 
feet from each judge’s private office. 


Judicial input was extremely high during the 
schematic design stage of the federal courthouse 
in Miami. . .. A major design factor was limiting 
the traffic and confusion that occurs when 
multiple courtrooms are in session 


“The separation of defendants 
from jurors, and jurors from lawyers, 
was one of the crucial design factors,” 
according to Judge King. “By law 
improper contact can trigger a mis- 
trial. Serious problems arise if jurors 
see defendants in handcuffs, and 
under Justice Department regula- 
tions the marshals must handcuff 
prisoners when transporting them,” 
Judge King added. 

Similarly, jurors must be insulated 
from comments by both defendants 
and lawyers, except in the controlled 
conditions of the courtroom. 

During many ongoing discussions 
with Judge King and other members 
of the court about these important 
operational elements, the architects 
developed what is called a schematic 
design for the new building. “It 
shows adjacency patterns for the 
structure—where the elevators must 
go, relationships of clerks’ offices, 


A concern for the public was a 
major item noted by the judges 
during the schematic stage, Judge 
King said. “We developed a jury 
assembly area on the ground floor, 
where citizens doing their civic duty 
can wait comfortably and be 
assigned to the proper courtrooms, 
while at the same time, jurors can be 
kept apart from lawyers, witnesses 
and other participants in their cases, 
whose comments could prejudice 
their judgment.” 

A major design factor for the U.S. 
court building was limiting the traffic 
and confusion that occurs when 
multiple courtrooms are in session. 
The architects resolved the problem 
with an elegant yet simple solution, 
according to Judge King. “The 11- 
story courtroom portion of the 
structure creates a prototype for 
future multiple courtroom buildings 
by arranging the courtrooms verti- 


cally. Each floor contains only one 
judge’s chamber and courtroom. The 
plan works because at every floor the 
double height portions of the court- 
rooms reverse, thus using otherwise 
wasted cubic space for an office on 
the floor above. 

“The simplicity of only one court- 
room per floor eliminates our existing 
problem of hundreds of people 
wandering down long_ hallways 
looking for a particular courtroom,” 
Judge King added. 

“At present, we have 16 federal 
grand juries in continuous session. To 
accommodate their special require- 
ments three separate grand jury 
rooms have been designed to ensure 
the secrecy of all witnesses entering 
the grand jury areas,” explained 
Judge King. 

The security factor was 
maximized for both the old court- 
house building and the connecting 
new structure by placing the mar- 
shal’s office and lock-up prisoners on 
the second floor of the north wing, 
close to courtrooms in both build- 
ings, Judge King continued. 


State appellate needs different 


“The design criteria presented by 
Judge Barkdull and his associates for 
the Third District Court of Appeal 
building presented a very different 
undertaking for our design team,” 
Dwore said. 

“Close contact with Judge 
Barkdull and other judges in the early 
planning and _ schematic stages 
suggested the horizontal adjacency 
approach to designing the court- 
house,” Dwore explained, “because 
the appellate court function requires 
little public participation, and no 
juries. Witnesses do not appear in 
appeals proceedings.” 

Dwore also spent many hours 
visiting the old district court of 
appeal location in a congested fifth 
floor government building location, 
near the Dade County Jail and the 
Jackson Memorial Hospital near 
downtown Miami. 

“The court was in urgent need of a 
dignified, functional, environment,” 
Dwore concluded. 

Judge Barkdull concurred, and 
together with the planning team 
from DGS, a program was written 
outlining the court’s requirements. 
From this program a_ schematic 
design suited to the suburban site 
adjacent to the Florida International 
University campus in western Dade 
County was developed by the archi- 
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tectural team. During this important 
design stage, the building's basic 
form and dimensions were defined. 

Designers and judges agreed the 
architectural character of the court 
building must have its own identity, 
while respecting the contemporary 
structures of the nearby FIU campus. 
Judge Barkdull stated, “The building 
was constructed on five acres 
donated by Dade County to the state, 
located in Tamiami Park immedi- 
ately adjacent to Florida International 
University on the south. In con- 
structing the building, the court 
received the utmost cooperation 
from the Board of Regents and from 
FIU, in that we were able to tie into 
the water, sewer, and telephone 
systems.” 


“The focal element of the court 
building is the single large court- 
room, where generally three judges 
hear oral appeal arguments averaging 
40 minutes per case,” Dwore said. 


“A setting of dignity and efficiency 
is achieved in the semicircular 
appellate courtroom. It consists of 
five basic elements, including the 
judges’ bench, the podium and 
attorneys’ area, the clerk’s desk, the 
marshal’s desk and seating for the 
public and the press. The room is 
finished with subdued colors, 
textured fabrics and rich wood 
surfaces,” added Dwore. 


Since much of the appellate proc- 
ess involves considerable time in the 
judge’s chambers, studying and 
writing opinions, nine judicial cham- 
bers were included in the second 
floor area, along with access to the 
two-story library containing some 
50,000 volumes, a judges’ lounge and 
a conference room. Public spaces 
were restricted to the first floor, 
including a large open air courtyard, 
the marshal’s office, the library, a 
lounge for lawyers and clients, the 
clerk’s office including an extensive 
filing area, maintenance room and 
employees’ kitchen and lounge. 


At the judges’ request, the court- 
room was acoustically designed to 
eliminate voice amplification equip- 
ment of any kind. “Arguments 
conducted in the normal, spoken 
voice dignified the activities of the 
court,” Judge Barkdull said. “We also 
favored the half-round courtroom, 
which gives opposing counsel a 
chance to see his opponent during 
oral arguments. At the time the court 
was planned,” Judge Barkdull said, 
“there were five judges serving as 


members of the Third District Court 
of Appeal; there are now eight 
judges. The Supreme Court of 
Florida has certified that the Third 
District is now entitled to nine 
judges, and the matter is pending 
before the State Legislature.” 

“The planning and design success 


00 00 00 00 


of each court building,” Dwore 
concluded, “owed much to the way 
the judges actively and enthusi- 
astically joined forces with the 
Ferendino/Grafton/Spillis/Candela 
design team, and contributed their 
observations and experiences to the 
design process.” oO 
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NORTH ELEVATION 


Integration of the existing federal courthouse and new construction provides a function 
and design combination that may be the model of the future. Privacy, security, accommo- 


dation of people are achieved. , 


dh PLAZA Leven 
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T’S MATTER 
LIF 
DEATH. 


How well, during your 
Client's lifetime, you prepare 
his assets for distribution 
and disposal determines how 
well he’s protected after his 
death. 

That's why it’s important 
now to give him all the help 
you possibly can. And all 
that important help is in Matthew Bender’s 
MODERN ESTATE PLANNING. 

A unique work that incorporates every 
aspect of estate planning and tax 
administration while including relevant 
portions of applicable IRS Code Sections, 
Regulations, Revenue Rulings and Private 
Letter Rulings. 

Planning notes, providing specific 
examples of potential tax-saving techniques, 
are interspersed throughout the treatise for 
your step-by-step guidance. 

A comprehensive and authoritative 
treatise, it is designed to give you the 
solutions to all your estate planning and tax 
administration problems. You get complete 
coverage and discussion of: The initial fact 
gathering and goal setting process in 
planning an estate. « Lifetime gifts, grantor 


trusts, inter 

vivos revocable 

trusts and generation- 

skipping trusts. * The marital 

deduction, charitable transfers, joint 

and community property, life insurance and 
annuities. * Special estate planning 
problems for the divorced, farmers and 
nonresident aliens. » Estate planning for 
Closely-held and unincorporated business 
and partnerships. * The problems and 
solutions for administering and valuing an 


estate. » Factors which will 
increase chances of an 
1.R.S. tax audit...and much 
more. 


Chapters include: 
Summary of the 
Chapters; Audit Triggers; 
@ Estate Planning Goals; 
Gifts; Grantor Trust; 
@ Income Taxation of Trusts 
and Estates; mi Generation- 
Skipping Tax; Revocable 
Trusts; m@ Income in Respect of 
Decedent (IRD) and Basis of 
Inherited Property; 
@ Charitable Transfers; 
@ Marriage and Divorce 
Settlements; m@ The Will; @ Estate Tax 
Marital Deduction; mi Powers of 
Appointment; a Joint Owned Property; 
Community Property; Life Insurance; 
@ Annuities; @ Deferred Compensation; 
@ Closely-Held Corporations; 
@ Partnerships; a Farm Property; 
@ Nonresident Aliens; mi Administration of 
the Estate; Valuation; The Estate Tax 
and State Death Taxes. 


MODERN ESTATE PLANNING 


CI do NOT want additional upkeep service. C Bill me. CO Easy Pay Plan. ae 
OI'LL SAVE 10% by enclosing full payment for my order now. 
(Plus applicable sales tax.) Same 30-day return privileges apply. 


OC MODERN ESTATE PLANNING, 6 volumes... $360 


© Please send me the book(s) for a WO-RISK 30-day C Please Name 
examination. At the end of 30 days when I'm satisfied, rush me further 

| will keep the books and send in payment, or! will information —_j 
return them to 4 with no further obligation on my on MODERN im 


part of any ki ESTATE 
PLANNING. Address 


WHEN YOU HAVE MORE HELP .. 
YOU HAVE MORE TIME. 


ORDER NOW TO AVOID DELAY, CALL 


IW BLY. STATE CALL MARK HAMILTON (212) 661-5050 
OR SEND COUPON TO: 
Michael Shor, 


> Bender & Co., inc. 
235 East 45th Street, New York, N.Y. 10017 


order includes upkeep service such as supplements and revisions and 
wtional upkeep service such as new editions. Any supplementation City 
Inc issued within 6 months of purchase will be sent at no charge. At any time, 


| will be free to cancel or change my order for upkeep services. Tel # 
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COMING: 
THE FLORIDA BAR 
ENDORSED 
GROUP HEALTH PLAN 


Complete Attached Questionnaire & Return to LPLIA For Complete Details. 


Lawyers Professional Liability 
Insurance Agency, Inc. 

Post Office Box 10400 

St. Petersburg, Florida 33733 


Telephone (813) 894-7111 
or Toll Free 1-800-282-8949 
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The Florida Bar Endorsed Group Medical. Insurance Plan 


— Questionnaire — 


Name of Firm 


Person to Contact 


Address 


State 


Telephone ( ) 


(county) 


area code 


CENSUS INFORMATION:* 


Name 


Dependents no 
Sex Date of Birth Spouse Children Earnings/*Class 


4; 
3. 
4. 
5. 
6. 
8. 
9. 


Oo 


11. 


*(use additional sheet if necessary) 


My Present coverage expires: 


Call Toll free 1-800-282-8949 
or collect 813/894-7111 
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REAL PROPERTY LAW 


Types of adjustable 
rate mortgages and 
their lien priority 


By Louis B. Guttmann 


In these times of high inflation and 
greatly fluctuating interest rates, the 
fixed payment mortgage has broken 
down as an instrument to deliver 
funds to the housing market. Since 
1934, this form of long term mort- 
gage, using a fixed payment and 
fixed interest rate, was able to supply 
the basic mortgage credit and offer 
the opportunity for individual home 
ownership.! 

The inherent problem with the 
fixed rate mortgage has become 
readily apparent over the past few 
years. It was just not designed to 
operate under conditions of high 
inflation and high and _ unstable 
interest rates.? 

This serious problem in the 
housing market is being addressed 
with various forms of adjustable rate 
mortgages. “Adjustable rate mort- 
gage,” for the purposes of this article, 
includes those forms of mortgages 
where the interest rate may vary over 
the term of the mortgage and is 
controlled by an index which is a 
barometer of the economic condi- 
tions then existing. Payments under 
this type of mortgage may vary 
depending upon the changes in the 
interest rate, or in some instances 
adjustment may be made to extend 
the terms of the mortgage and keep 
the payments the same. 


Other new forms of mortgages 


Although beyond the scope of this 
article, mention should be made of 
some of the many other existing or 
proposed new forms and concepts in 


mortgages. These forms of mort- 
gages are also an outgrowth of our 
economic conditions. 

The shared appreciation mortgage 
(SAM) carries a fixed interest pay- 
ment set below the prevailing market 
rate over the life of the loan, but 
allows a later charge for contingent 
interest based on the appreciation of 
the property securing the loan from 
the date of purchase until the earlier 
of: maturity or payment in full of the 
loan, or the sale or transfer of the 
property.° 

The Graduated Payment Mortgage 
(GPM) has payments beginning at a 
lower level than the fixed payment 
mortgage which then rise to a level 
sufficient to amortize the remaining 
principal balance plus any unpaid 
interest.‘ 

The Graduated Payment Adjust- 
able Mortgage (GPAM) combines 
the features of a GPM with the 
interest variations of an adjustable 
rate mortgage.® 

The Flexible Payments Mortgage 
(FLIP) is similar to the GPM in that 
the initial payments are lower. This is 
accomplished by placing part of the 
down payment in a savings account 
and using this money to supplement 
the monthly payments during the 
earlier part of the loan.® 

The Reversed Annuity Mortgage 
(RAM) provides for the lender to 
make periodic payments to the 
borrower disbursing the loan pro- 
ceeds over the term of the loan based 
on accumulated equity.” 


History of adjustable rate mortgage 


The adjustable rate mortgage 
is not a new concept. In fact, one 
savings and loan in Florida has 
been offering an adjustable rate 
mortgage since 1966.8 In other coun- 
tries, including England, Australia, 
Germany, Sweden and Switzerland, 
the adjustable rate mortgage has 
been in use for some time.® Only 
recently though have federal regula- 
tions specifically authorized the use 
of these forms of mortgages for the 
federally chartered lending institu- 
tions and national banks. The forms 
used by the federally chartered 
institutions and banks must comply 
with the federal regulations. How- 
ever, state chartered institutions are 


free, at the present, to develop their 
own forms of instruments.!° 


Types of adjustable rate mortgages 
authorized or in use in Florida 


The Federal Home Loan Bank 
Board (FHLBB) has approved the: 
use of a Variable Rate Mortgage 
(VRM). However, its use only may 
be continued over the next few 
months.'!! The allows the 
interest rate to follow the index of the 
national cost of funds to institutions 
whose accounts are insured by the 
Federal Savings and Loan Insurance’ 
Corporation. This cost of funds is 
computed by the FHLBB and is 
published in the FHLBB Journal. 


Among characteristics of the VRM 
are the following: the interest rate 
cannot be changed more than once a 
year and the maximum allowable 
rate changes are 0.5 percent a year 
with a maximum net increase of 2.5 
percent over the life of the loan. 
Under the regulations, rate decreases 
are mandatory and increases are to 
be made at the discretion of the 
lender. When notice is given of arate 
change, the borrower can elect to 
change the amount of payments to 
keep the same maturity date, request 
an extension of the maturity date, or 
repay the loan within 90 days without 
penalty. 


Federal regulations relative to the 
Renegotiable Rate Mortgage (RRM) 
were promulgated by the FHLBB on 
April 3, 1980!2 These regulations 
authorize federal savings and loan 
associations to invest in RRM’s but 
such authority will be effective only 
for a few more months.!* The loan is 
made for a term of three, four or five 
years secured by a long term mort- 
gage of up to 30 years, which is auto- 
matically renewed at the end of the 
prior loan. The interest rate may be 
adjusted at the time of renewal and is 
tied to the contract rate on the pur- 
chase of previously occupied homes 
published monthly in the FHLBB 
Journal. The interest rate may not be 
increased more than 0.5 percent per 
year and the rate may not be in- 
creased or decreased over the life of 
the loan more than five percent. The 
interest rate decreases are mandatory 
while the increases are optional with 
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the lender, but the lender may obli- 
gate itself to a third party to make the 
maximum increase permitted by the 
regulation. 

On April 24, 1981, the FHLBB 
approved for federally chartered 
savings and loan associations the 
making of a new “Adjustable Mort- 
gage Loan.”!4 The new regulations 
became effective April 30, 1981, and 
permit loan terms of up to 40 years. 
The adjustment period may be 
selected by the lender and the 
borrower and may be as short as a 
monthly basis. As to index, the only 
requirement is that the index chosen 
to govern adjustments be readily 
verifiable by borrowers and beyond 
lender control. The interest adjust- 
ment may result in changes in pay- 
ment, outstanding principal, loan 
term, or any combination thereof. 
The rules also provide for a 90-day 
transition period for lenders still 
following the FHLBB’s former VRM 
and RRM regulations. 


National banks 


Under regulations effective March 
27, 1981, the Comptroller of the 
Currency established rules for 
national banks for making adjustable 
rate mortgages secured by liens on 
one-to four-family dwellings.!> The 
change in interest rate is to be linked 
to a choice of one of three indexes: 
(1) the same index authorized for use 
with the RRM mortgage; (2) the 
monthly average yield on United 
States Treasury securities adjusted to 
a constant maturity of three years, as 
published in the Federal Reserve 
Bulletin; or (3) the monthly average 
of weekly average auction rates on 
United States Treasury bills with a 
maturity of six months, as published 
in the Federal Reserve Bulletin. 

The interest rate changes may 
occur only at regular intervals of not 
less than six months and must be 
specified in the loan documents. The 
interest rate adjustments may not be 
greater than one percent each six 
months or if the adjustment period 
exceeds six months, then the limita- 
tion will be one percent multiplied 
by the number of whole consecutive 
six-month periods in the adjustment 
period. In no event may any one 
change in interest rate exceed five 


percent. Interest rate increases may 
be made at the option of the bank 
while decreases are mandatory. 
Changes in the interest rate may lead 
to changes in the installment payment 
or the rate of amortization or a com- 
bination of these two changes. 

State jaw prohibition on the 
charging of interest on interest is 
expressly preempted provided the 
interest rate does not exceed the 
applicable usury limit, if any. The 
changing interest rate may result in 
negative amortization, and is per- 
missible only if: (1) the payment is 
adjusted at least every five years to 
provide a level sufficient to amortize 
the loan over the remaining term; and 
(2) the amount of negative amortiza- 
tion does not exceed one percent of 
the principal outstanding at the 
beginning of the adjustment period 
multiplied by the number of whole 
consecutive six-month periods 
included in the adjustment. In no 
event may the amount of negative 
amortization exceed ten percent of 
the principal outstanding at the 
beginning of the period. 

Another form of adjustable rate 
mortgage is the so-called “California 
Plan” mortgage which was devel- 
oped by the California Savings and 
Loan League.'® Although this plan 
was vetoed by the Governor in 
California and consequently is not in 
use in California, a similar plan is 
being used here in Florida by 2 state 


chartered savings and loan associa- 
tion.!7 The characteristics of the 
mortgage are that the borrower and 
lender agree on a period of either 
three, four or five years over which 
the payments will remain constant. 
The interest rate is adjusted an- 
nually based on changes in the 
FHLBB’s national cost of funds 
index. When the interest rate in- 
creases, a larger portion of the 
monthly payment is applied to 
interest. There is a one percent 
annual cap placed on changes in the 
interest rate. The interest rate cannot 
be increased or decreased more than 
five percent above or below the 
initial interest rate. The borrower can 
extend the term of the loan to a maxi- 
mum of 40 years. At the end of the 
fixed-payment period, a new monthly 
payment is calculated to reflect the 


lower of the lender’s prime mortgage 
rate or the current interest rate on the 
existing mortgage. All changes under 
the mortgage are automatic and 
mandatory. 

Another state chartered savings 
and loan association has its own form 
of adjustable rate mortgage.'* The 
mortgage is given for a term of 30 
years and the interest rate is adjusted, 
initially, five years following the date 
of closing and every two years there- 
after. The index used is the same one 
used for the federal RRM. There are 
no limits on allowable increases or 
decreases in the interest rate at the 
time of adjustment. At each adjust- 
ment, the monthly payment is altered 
to reflect the changed interest rate 
and to provide amortization over the 
remaining term of the mortgage. 

Another type of an adjustable rate 
mortgage features fixed payments 
over five-year intervals, while allow- 
ing the interest rate to be adjusted up 
or down, quarterly, with the index 
being the 13-week treasury bill rate.'® 
The payment remains the same 
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Property, Probate and Trust Law Section, 
chairs its Marketable Record Title Act and 
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regardless of the interest rate for 
five years. At each five-year anni- 
versary the payment is adjusted, up 
or down, to amortize the balance 
during the remaining term of the 
loan. The maximum adjustment is 25 
percent, and the payments will first 


be applied to current interest due and 
then to principal reduction. Changes 
in the interest rate could result in 
negative amortization due to the pay- 
ments being insufficient to cover the 
interest. However, the payment may 
be increased by more than 25 percent 
in the final five years, so that 
complete amortization will occur by 
the end of the term. 


Priority of the lien 


At a minimum the adjustable rate 
mortgage should present no more 
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problems as to lien priority than the 
standard fixed rate mortgage regard- 
ing the principal and original interest 
rate. The concepts which protect the 
standard fixed rate mortgage against 
intervening liens should apply. 

A mortgage is an executory con- 
tract which secures a debt by 
imposing a lien on the real property 
described in the mortgage.2° To 
protect the priority of the lien against 
third parties the mortgage must be 
recorded so that it will have the 
protection of the recording act giving 
constructive notice of the lien.?! The 
recording of the mortgage estab- 
lishes the priority of the lien to the 
extent that the mortgage documents 
disclosed the debt. Interest lawfully 
accruing on the debt secured by the 
mortgage is as much a part of the 
debt as the principal and the pay- 
ments of interest on the debt in 
accordance with the note secured by 
the mortgage.”? 


Varying factors 


Questions concerning the lien 
priority of an adjustable rate mort- 
gage must be viewed in regard to 
the many factors which vary from 
one form of adjustable rate mortgage 
to the next. Is the debt a single long 
term obligation or is it a series of 
short term notes? To what extent 
does the mortgage disclose its term 
or maximum term? Is the initial 
interest rate disclosed, or does the 
mortgage just disclose that the 
interest rate may vary pursuant to the 
terms of the unrecorded note? Is the 
index to be used disclosed in the 
mortgage or in the unrecorded note? 
What index is used? 

The VRM is usually structured as a 
single mortgage document and a 
single note. It is a single long term 
loan transaction to which the bor- 
rower and the lender are bound. 
There is no option with the lender to 
continue with the loan or not. This 
situation should be contrasted with a 
Canadian or Rollover mortgage.”’ 
This type of mortgage contemplates 
a short term loan, in the area of five 
years, where the payments are set up 
according to amortization tables as 
though it were a long term loan. 
There is a large “balloon” payment at 
the end of the loan term since the 
monthly payments are low as with 
the standard mortgage. There may 
be a provision in the mortgage or 
note that the parties agree to consider 
renegotiating the loan agreement at 
the end of the term. . 


P.O. Box 10329 
Tallahassee 32302 


It is important to note that in this 
type of transaction the lender is 
under no legal obligation to renew 
the loan. Any such renegotiation 
would amount to a new loan agree- 
ment and, consequently, would have 
the lien priority relating to the time of 
recording of the new agreement. 
Because there is no obligation to 
renew the loan, the interest rate and 
other terms can be changed in the 
new agreement, and it is apparent 
that the parties are engaging in a 
series of individual loans rather than 
a continuation of the same trans- 
action. Any liens intervening be- 
tween. the date of recording the 
original mortgage and the recording 
of the renegotiated loan would have 
priority over the renegotiated pro- 
visions later appearing of record.*> 

The “California Plan” mortgage 
and others previously mentioned are 
structured as a single long term loan 
and mortgage, and at least as to this 
factor would present no problem as 
to lien priority. This type of mort- 
gage does provide for optional 
extensions of the term of the mort- 
gage. However, the mere extension 
of the term of the mortgage would 
not affect the established priority of 
the lien.*6 

Interestingly, the RRM regulations 
provide that such a mortgage may be 
either a single long term obligation 
on which the rate is adjusted periodi- 
cally and which is secured by a 
mortgage with a term equal to the 
term of the note, or a series of short 
term obligations secured by a long 
term mortgage and automatically 
renewed at regular intervals. If the 
latter approach is utilized, priority 
problems arise as discussed above 
even though the federal regulations 
require the loan to be extended if the 
borrower so elects. 

The Federal Home Loan Mort- 
gage Corporation (FHLMC) has 
drafted a single form of adjustable 
rate mortgage note and a single form 
of adjustable rate mortgage rider to 
the existing FNMA/FHLMC one to 
four family mortgages.27 These 
documents are structured as a single 
long term obligation and as a conse- 
quence this aspect of the FHLMC 
instruments would not present a 
problem as to priority. 


How much disclosure 
to third parties? 


One of the key problem areas as to 
priority concerns the increase in 


interest which results at the end of 
one of the adjustment periods from 
an upward change in the interest rate. 
Does this increased interest have 
priority relating back to the original 
recording of the adjustable rate 
mortgage? The answer to this ques- 
tion boils down to the sufficiency of 
notice to third parties. 

One authority points out that while 
the mortgage should describe the 
principal amount of the debt, it 
appears the requirements are less 
demanding with respect to the rate of 
interest. As long as the mortgage 
recites that the debt bears interest, 
the mortgage documents would be 
sufficient to establish priority. 

Equitable Building & Loan Associ- 
ation v. King®® involved a recorded 
deed which contained an incidental 
statement to the effect that it was 
given as collateral for a loan. The 
ruling was that such a reference was 
sufficient to put subsequent pur- 
chasers and creditors on notice of 
rights outstanding in the lenders, and 
upon proper inquiry those rights 
would have been ascertained. The 
court stated: 


It will be observed that the mortgage deed 
states merely that it is “collateral for a loan,” 
without stating the amount, the time when 
due, the purpose for which it is made, or that a 
note, bond, or other writing had been given 
therefor. Is this sufficiently definite to enable 
appellant to make proof of the loan, and to 
foreclose the mortgage deed for the amount 
due... ? We have no statute requiring a 
mortgage to state upon its face the precise 
amount of the debt, or the other matters above 
mentioned. Our recording statutes do not 
undertake to prescribe the contents of mort- 
gages, but merely require them to be recorded 
in order to be effectual as against creditors or 
subsequent purchasers for a valuable consid- 
eration and without notice. 

The record of a deed absolute, or of a 
mortgage which does not state the amount or 
other particulars of the debt, which, on its 
face, it purports to secure, is sufficient to put 
creditors and subsequent purchasers upon 


notice that the grantee has rights in the 
property, and upon proper inquiry those rights 
may be ascertained. If proper inquiry is made, 
and the party is misled, or fails to ascertain the 
facts, his rights may be superior to those of the 
grantee... . 

Also, drawing a parallel to mort- 
gages securing future advances, the 
concern of the courts has been that 
the mortgage give enough informa- 
tion to third parties about the extent 
and purpose of the loan, so that 
anyone interested may by ordinary 
diligence ascertain the extent of the 
encumbrance.” Such notice has been 
held to give priority to future ad- 
vances over subsequent interests 
acquired with notice of the future 
advance provisions. This is accom- 
plished by the mortgage disclosing it 
will secure future advances and by 
giving the total indebtedness that 
may be secured.*! 


The minimum efforts which may 
protect the priority of an adjustable 
rate mortgage, including the interest 
as adjusted, would then appear to 
include the recording of the mort- 
gage stating the principal debt 
secured and that the debt bears 
interest which is adjusted periodi- 
cally according to the terms of the 
note. This disclosure should be 
specific enough to advise third 
parties that this is a special form of 
mortgage under which the interest 
rate may vary and that all of the 
provisions for the changes in the 
interest are contained in the specifi- 
cally identified note. Is this sufficient 
notice to third parties, so that they 
will acquire their interest subject to 
the adjustments in the interest rate as 
provided in the note? As to this type 
of mortgage instrument, the question 
has not yet been answered. 
However, having sufficient notice to 
put you oninquiry, you are bound for 
your own protection to make the 
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inquiry which such notice appears to 
direct should be made.*” 

At the other end of the spectrum, 
some of the adjustable rate mortgage 
documents which are placed of 
record make a complete disclosure. 
The principal is identified, adjust- 
ment period, initial rate of interest 
and the index which controls the 
movement. From this information a 
third party can determine at any 
particular point the interest rate with 
no need to make further inquiries. 
With this notice it would appear that 
third parties would take with notice 
and acquire their interest subject to 
the provisions requiring changes in 
the interest rate.* 

Additional protection would be 
afforded if all changes in the interest 
rate were mandatory so that parallel 
reasoning could be made to obliga- 
tory advances under a future advance 
mortgage.*4 

A corollary to the idea of manda- 
tory changes in the interest rate 
would require that the index be an 
objective one and bear a relationship 
to the monetary problem which the 
lender is seeking to avoid. Although 
all of the indexes mentioned in this 
article are objective standards, they 
do vary as to sensitivity and the 


precise conditions each measures. 
Any totally subjective standard 
within the discretion of the lender 
would be subject to greater attack by 
third parties that it was too indefinite 
and no more than a pure modifica- 
tion of the mortgage resulting in the 
increased risk of there being a loss in 
priority as to such increased interest. 


Conclusion 


There are many other aspects of 
adjustable rate mortgages which 
must be considered, including 
whether the provisions of these 
mortgages violate any public policy 
considerations or are unconscionable. 

In conclusion, the standard fixed 
rate mortgage has not proven to be 
viable in these economic times. 
Adjustable rate mortgages appear to 
be a useful tool and possibly the 
mortgage of the future. Many ques- 
tions are raised by this new form of 
mortgage. As the use of the mortgage 
grows these questions probably will 
be resolved in favor of the accepta- 
bility of the adjustable rate mortgage. 


!The Home Owner’s Loan Act of 1933 
chartered the Federal Home Loan Bank Board 
and gave the Board authority over the federal 
savings and loan association to be created. The 
fixed rate self amortizing mortgage soon 
became the normal method for financing 
residential purchases. 

* Kaplan, A Progress Report—The Alterna- 
tive Mortgage Instruments Research Study 4, 
Federal Home Loan Bank Board, Sept. 1976. 
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LAW OFFICE 


A functional approach 
to office planning 


By Judy Brett 


Most law firms have thought about 
their future long before it thrusts 
itself upon them. But more often than 
not, the following is the case with 
successful law firms. You appear at 
your office one day and feel the 
crowding—files are piled on table 
tops and overflowing in cabinets. 
The conference room is always 
occupied or has been taken over by 
the new lawyer. Legal assistants are 
camped out in the secretarial area. 
The new word processing equip- 
ment has increased the noise level by 
several decibels. And you wonder if 
the appearance of the office cost you 
the new lawyer you were trying to 
recruit last month. 

No two law offices are alike even 
though their business is identical. But 
ironically, the signs of success are the 
same: current clients are sending 
more work; the firm is getting new 
clients; there are plans to increase the 
staff, purchase new equipment and 
make changes to amplify the services 
the firm offers. 

Growth, change and success may 
lead to the concern that the firm’s 
current offices are no longer working 
and a move or renovation is in order. 

This article seeks to aid the legal 
profession in a rational approach to 
office planning. One of the first 
steps, once concern has turned into a 
decision to do something about the 

space problem, is to assign the 
project a high priority and decide 
who will take charge. Small office 
projects should involve few people, 
while large firms should form a com- 
mittee to be in charge. In either case, 


the same work must be accomplished 
and a coordinator needs to be as- 
signed to the project who is suffi- 
ciently highly placed within the firm 
to know policy and objectives. If the 
firm has a professional administrator, 
he or she would be the ideal candi- 
date. In any case, the coordinator 
must have the authority to structure 
and control the project and make 
decisions. Facilities planning is a 
team effort of management, per- 
sonnel and consultants. 


Before a decision to renovate exist- 
ing space or make a move, a study of 
goals, objectives and space require- 
ments must be made. Some firms 
may have this study completed in- 
house while others may prefer the 
advantage of consultants with 
expertise in planning legal offices 
and/or having a broader general 
experience or objectivity. This “pro- 
gram” will be the synthesis of all 
information such as: the physical 
requirements, forecast of growth, 
location desirability, cost and budget 
guidelines, and general expectations 
into a useable form, and a guideline 
for all project design decisions. 


In any relocation or major revision 
of a law office, the cost of consul- 
tants, construction, interior decorat- 
ing and new furnishings can reach 
upwards of $25,000 per lawyer with 
support facilities. Even modest 
layout changes and lease-hold 
improvements can easily run from 
$5,000 to $10,000 per lawyer, in 
addition to substantial monthly 
rental. It behooves any law firm to 
plan the changes carefully. Once the 
firm recognizes the importance of 
planning to its overall goals, and cost 
effectiveness of the project, it should 
select the best talent available. If 
management is willing to pay signifi- 
cant sums of money to provide the 
expertise of consultants, it should get 
the most out of every dollar. 


Lawyer time on the project should 
be reserved for decision making. If a 
$75 per hour lawyer spends great 
amounts of time on the project, the 
firm may lose considerable amounts 
of money in billable time. This 
money may be better spent with 
greater results when a consultant can 
advise on site selection, quality of 


change, budget and layout, work- 
flow, and innovative ideas of lawyer 
support personnel-automation. 

The first step in choosing a con- 
sultant is the interview. Visits to sites 
of the consultants’ previous projects 
and obtaining client references are 
also important. Each consultant 
should provide a written proposal for 
the project that outlines the scope 
and understanding of the work, with 
information on the fees and services. 
As with the law profession, the 
bottom line will be the establishment 
of mutual trust and respect. 

The major consultants will be a 
space-planning firm, an architect and 
if moving, a real estate firm. During 
the programming phase the liasion 
will be the interior space planning 
firm. Subsequently, they will advise 
on all project aspects: providing 
technical and creative services of 
space planning and interior design, 
construction documentation, bud- 
geting and contract administration, 
along with detail design recom- 
mendations. Sometimes you may 


Judith E. Brett founded Designs 20, Inc., 
Tallahassee, in 1973. Her interior design back- 
ground includes studies at both the Uni- 
versity of Florida and Florida State University, 
where she graduated in 1972 witha B.S. degree 
in housing and interior design. She later be- 
came a part-time instructor for one year in the 
Department of Interior Design at Florida State 
while continuing to conduct the business of 
Designs 20, Inc. Ms. Brett is a full professional 
member of both the Institute of Business 
Designs and the American Society of Interior 
Designers. She has also been elected to the 
Canadian Consulate General's Committee. 

This column is submitted on behalf of the 
Economics and Management of Law Practice 
Section, George Schwind, chairman, and Irene 
Redstone, editor. 
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LAW OFFICE ECONOMICS 


find space planning and architectural 
expertise in one firm but, keep in 
mind the emphasis of the project— 
exterior or interior. 


Schedule 


The time plan is the most single 
critical document to be established 
with management and the consul- 
tants. Termination of lease, change 
of business, and growth may in- 
fluence this, but in the final result a 
good time flow chart ties all parties 
together i in an understanding of who 
is to do what and when. It should 
involve the following processes: 
Orientation 
Data Gathering—Case Study 
Programming and Approval of 

Information 
Preparation of Preliminary Space 

Plans for Feasibility Study 
Location Selection and Refinement 

of Space Plan 
Preparation of Furniture and Equip- 

ment Floor Plans 
Selections and Recommendation for 

Reuse of, and New Furnishings 
Recommendations of Interior Mate- 

rials and Finishes, Approval and 

Refinements 
Selection and Recommendation for 

Lighting, Electrical, Sound Con- 

trol and Special Design Features 

and Approval 
Preparation of Specifications 
Preparation of Construction Draw- 
ings 


TONIGHT? 


CALL 
LAWSEARCH 
TOMORROW. 
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Contract Negotiations and Selection 
of Contractors/Suppliers 

Construction and Supervision 

Installation and Move-in 

Follow-up 


Programming 


Communication and objectivity 
are the keynotes to successful pro- 
gramming. Changing offices can be 
one of the most productive things 
your firm may do, as you analyze 
practice and forecast its future. The 
more candid management is with a 
consultant regarding objectives, 
requirements and problems, the 
better the results will be. Program- 
ming addresses problems, not solu- 
tions. Express needs of the firm in 
terms of the type of law practiced, 
anticipation of change of balance or 
function of departments, and growth 
expectations. 


Organizational charts are useful 
tools to the planning process. And, 
although the space committee should 
direct the information gathering to 
designated members of the firm, the 
answers to basic questions depend on 
the knowledge and desires of the 
partners. The space consultants can 
identify problem areas and share 
information gained from experience 
from other firms, but only manage- 
ment can decide how the office will 
operate. For example, firms special- 
izing in trust work will need small, 
informal conference rooms. A firm 
dealing with labor laws may require 
a large reception room divided into 
two areas and a large conference 
room with caucus rooms located 


adjacently. A firm that uses a county 
or a central building library may 
require less space for its library. 

A ten-minute interview may be 
adequate for a one-lawyer office, but 
a larger firm may require a more 
detailed technique of information 
gathering. However, the program 
questions will basically center on the 
same needs: 

e What will be the size of the firm 
in two, three, five or ten years? 

e What will be the balance of 
lawyers—paralegals—support staff 
in the future? 

e Will filing be central or decen- 
tralized? 

e Does the firm plan to utilize 
word processing and other electronic 
equipment? 

e Will there be a central library or 
will the firm use a satellite library? 

e What is the function of the 
group, how does it operate, are 
people grouped together by depart- 
ment or are all the partners located 
together? Who needs to be located 
within proximity to each other? 

e What are the individual w~-k 
requirements for work surfaces, 
filing space, bookshelves and special 
equipment? 

e What special facilities will be 
required: conference areas, storage 
and reproduction areas, lounge and 
lunchroom facilities, reception, etc.? 

As a part of the program, the 
design firm will gather data and 
develop recommended standards for 
office and support areas so that 
people who perform similar tasks are 
provided similar space and equip- 
ment. At each step, the programmer 


Time spent in library stacks or the 


office late at night is unnecessary in this 

_. computer age. As a Lawsearch sub- 

_ scriber all you do is call us toll free, pro- 
vide us with the facts and we take it from 
there. You can usually have research 
information the very same day. 


Lawsearch is computer assisted 


legal research for lawyers by lawyers 

giving you access to Westlaw® and 

Dialog” More than 300 Florida attorneys 

already know how valuable Lawsearch 

can be. Why don’t you get some sleep 
tonight and call us tomorrow? 


For further information and bro- 


o chure about subscribing to Lawsearch, 


| 


TOLL FREE 1-800-432-8247. 


Will put you in command. 


COMPUTER RESEARCH, INC. 


ay P.O. Box 6207, Vero Beach, Florida 32960 


| 


Space Requirements Based on 10-Lawyer Firm 


Two (2) Shareholder/Partner Office (Large) 


Four (4) Partner Office (Average) 
Four (4) Associate Office 

Two (2) Legal Assistant 

Two (2) Law Clerk 

Eight (8) Secretarial 

One (1) Reception (Average) 
One (1) Office Manager, Bookkeeper - 


One (1) Library 


One (1) Word Processing 
One (1) Dead Filing 
One (1) Kitchen/Breakroom 


One (1) Copy/Work Room/Messenger/Supply 


TOTAL 


15’ x 20’ = 600 sq. 
14’ x 16’ = 896 sq. 
10’ x 12’ = 480 sq. 
10’ x 10’ = 200 sq. 
5’ x 10’ = 100 sq. 

8’ x 12’ = 768 sq. 
14’ x 16’ = 224 sq. 
10’ x 12’ = 120 sq. 


15’ x 20’ = 300 sq. 
One (1) Conference Room (Large—seat 18 people) 15’ x 20’ = 300 sq. 
One (1) Conference Room (Small—seat 8-10) 


12’ x 16’ = 192 sq. 
One (1) Caucus Room (Seating six people) 


10’ x 12’ = 120 sq. 
10’ x 12’ = 120 sq. 
10’ x 12’ = 120 sq. 
12’ x 14’ = 170 sq. 
20’ x 20’ = 400 sq. ft. 


4,918 sq. 


Circulation: Isles, Passages, Doorway Space 


(Standard Average 102) 


492 


ft. 
ft. 


5,410 sq. ft. 


= CREDENZA ~ 


Law partners office (4’ x 4’ grid) 16’ x 14’ .. . 224 sq. ft. 


will be in close communication with 
the space committee which will 
determine whether to include future 
space requirements in present 
planning, or to provide for growth by 
lease options and other means. In any 
case, the programs should have a 
certain amount of flexibility built-in 
to allow for unforeseen changes and 
requirements. A general rule of 
thumb for space requirements of law 
firms, with reasonable equipment 
and furnishings, is about 500 to 600 
square feet of space per lawyer and 
support staff. The following is a 
listing of more specific space require- 
ments by function. 


Leaseability 


Once an amount of space has been 
determined, the next step is to decide 
the most feasible course of action 
whether moving or _ renovating, 
looking at one space or several. 
Preliminary space plans for each 
location under consideration, at this 
point, should identify the advantages 
and disadvantages of basic building 
layout as it relates to the program 
study. For example, the building 
module (usually window spacing) 
may be 5’ 0” which would dictate 
perimeter offices of 10 feet, 15 feet or 
20 feet wide, but, a module of 4’ 0” 
can provide offices 8 feet, 12 feet and 
16 feet wide. This module, which 
must be incorporated into the plan, 
may increase the square footage 
requirements of the program by as 
much as 10 percent. 

Another consideration which will 
influence the amount of space is the 
building core (stair, elevator, rest- 
rooms and service). If located at the 
side rather than. in the center of the 
building, long corridors for access 
may increase space requirements. 

The preliminary space plan be- 
comes a tool for calculating costs, 
estimating possible completion time 
and determining the viability of each 
space (especially important in reno- 
vation where the amount of space is 
limited). 

Would it be advantageous to reno- 
vate if your space can accommodate 
your firm for a two-year forecast, 
give a tax credit for improvement, 
and when amortized on the lease 
period prove to be cost effective? 

Disruption and time loss from 
practicing law may weigh heavy in 
this alternative. 

Should you build your own new 
building with tenant space available 
for future growth forecast and tax 
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shelter advantages? The feasibility of 
this can be determined by a similar 
process as refined above. 


Should you lease additional space ~ 


in your present location at a higher 
rental rate if your landlord is willing 
to provide new partitioning and 
finishes in trade for a new and 
extended lease? 

Or, would it be more cost effective 
to lease all new space, conserve on 
square footage requirements and 
develop the design according to the 
program? 


The Final Space Plan 


Considering that ten percent of the 
total costs of running a law firm goes 
to space and equipment and the staff 
spends 50 percent of their waking 
hours in the office, it should follow 
that the space should have a pleasant 
and efficient environment to en- 
hance optimum productivity. 

A good space plan is more than just 
an allocation of space in an efficient 


form. It will have a certain feel, re- 
flect the goals and ideas of the firm 
and give a sense of unity. 

Locations for similar functions are 
treated in a similar manner to 
develop a consistent scheme. The 
circulation and orientation should 
move on through the space with logic 
and a sense of direction. The ratio- 
nale behind the layout and design 
should be easily detected by the 
visitor and the staff. Although the 
space plan is the graphic represen- 
tation of the written program, it will 
require re-evaluation by manage- 
ment and refinement to develop into 
the plan which will locate each work 
station, equipment and furnishings in 
private offices, reception areas, con- 
ference rooms and work areas. 


From the space plan emerges the 
design giving the character and 
quality to the space. The well- 
designed office will incorporate the 
individual partner’s tastes and pro- 
vide a consistent overall picture. The 


direction for design development 
occurs during the planning phases 
and discussions with management 
where indications of desires emerge. 


The design and layout of the pri- 
vate office and the proximity of 
support staff are probably the most 
important issue. In the illustration 
below two partners’ offices are 
shown. The first being larger accom- 
modates a conference table arrange- 
ment with a traditional desk/credenza 
set-up as well. Here, flexibility in 
having an optional conference area in 
the space may be of value; or, it may 
be more comfortable to work with 
several clients at a table, rather than 
at a desk. 

The second layout shows a part- 
ner’s office with an “optional” seating 
arrangement which can be used for 
lawyer/client interviews less formal 
than an over-the-desk meeting. 

Today many lawyers are using a 
space-saving method of incorporat- 
ing a conference table in their offices. 


DECENTRALIZED FILES 


SECRETARY 


SECRETARY 


| 
| 


| 
ail. 


ASSOCIATE 


CENTRAL FILES 


WwW 
Cr | 
OTS] 
<i! 
fi 
4 


Decentralized filing—left of dotted line 


Centralized filing—right of dotted line. 
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The lawyer may have a large work 
center with bookshelves above a 
ten-foot long work surface and file 
storage below. A table replaces the 
desk as all of the storage capabilities 
of the desk have been incorporated 
into the work center. This allows 
ample space for an optional lounge 
seating group all within a smaller 
(224 square foot) partner’s office. 

The location of support staff, 
especially secretarial, is of equal 
importance to the individual at- 
torney. The illustration (no. 2) shows 
proximity of secretary-to-attorney in 
an optimum arrangement, which 
affords the secretarial work station 
both acoustical and visual privacy 
not only desired by the secretary but 
conducive to work output. 

The total designs concept will con- 
sider many elements: furnishings, 
doors, wall finishes, floors, ceilings, 
cabinet work, lighting, acoustics, 
special design features, accessories, 
artwork and plants. These will all be 
evaluated with the aid of the designer 
in many forms. Helpful tools to aid 
management in visualizing the total 
design will be perspective sketches, 
elevations and photographs and 
actual samples of materials pre- 
sented on display boards. In many 
cases, actual items should be seen 
and tried before a choice is made. 
Chairs are the most important and 
should always be tried out by the 
individual before selecting. 


implementation 


Planning becomes reality in con- 
struction and the final approval of 
the recommendations of the design 
firm will develop into technical 
documents (furnishings specifica- 
tions and construction drawings) in 
order to ensure that the space the 
firm and the designer envision will be 
produced. 

Completion of the design deci- 
sions is only the midpoint in the 
project. Completion of the construc- 
tion documents is a lengthy process, 
and while these are being prepared 
by the architect, careful placement 
of furnishing orders through negotia- 
tions on bidding can be accom- 
plished long before the construction 
begins. Small projects may be com- 
pleted entirely in a matter of weeks 
while large projects may take six 
months to over a year. 

Office planning does not end with 
the move-in; it is an on-going process 
of changes, improvements and 
management decisions. QO 


you have Clients 
who need 
$50,000 more 
for legal fees, 
settiements,etc., 


A home equity loan arranged by DAC can be the 
answer. Our financial service is professionally 
designed to help you — and other attorneys — by 
helping your clients. And we close most loans within 3-5 
days. So, if you have clients 

who are homeowners and 

must raise cash for legal Licensed Mortgage Broker 
fees, financing and settling 

litigation, divorce and 

property settlements, 

business purchases, etc. Corp. of Fla. 


rely on DAC. An affiliate of The Old Stone Bank 
Call for full details. 


Fast Dependable Service From 13 Florida Offices 


Bradenton Jacksonville Orlando 
6221 14th St. West 3986 Boulevard Center Dr. 3438 Lawton Rd. 
756-9575 396-9496 894-3711 


Clearwater Lakeland Pensacola 
2280 U.S. Highway 19N. 402 S. Kentucky Ave. 5150 Bayou Bivd. 
796-2587 687-2533 478-3215 


Daytona Beach Melbourne Tallahassee 
2040 S. Ridgewood Ave. 17 €E. Hibiscus Blvd. 2574 Seagate Dr. 
761-8500 727-3510 878-3149 


Ft. Lauderdale Ocala Tam 
1771 N. W. 40th Ave. 2945 N. E. 3rd St. 402 Reo St. 
735-5114 732-4336 879-3181 


West Paim Beach 2240 Palm Beach Lakes Rd. 689-0080 
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There is still time to 


return 


your pledge card! 


As a member of The Florida Bar, you recently received a letter giving you an 
opportunity to pledge $500 to retire a debt of approximately $250,000 remaining on 


the Bar Center in Tallahassee. 


A shortfall from the building fund campaign which ended in 1975 makes this 


additional pledge program necessary. 


To: THE FLORIDA BAR CENTER 
BUILDING FUND CAMPAIGN 


| hereby pledge a total of Five Hundred Dollars ($500.00) to THE 
FLORIDA BAR CENTER BUILDING FUND, payable as follows: 


$__m_ paid herewith. Balance to be paid over years in 


equal installments of $____ each. 


Donor’s Signature Atty. No. 


The Florida Bar, Tallahassee, Florida 32301 
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MAKE ALL CHECKS PAYABLE TO THE FLORIDA BAR CENTER, 


TOTAL PLEDGE $500 


Please Bill Me: 
Annually 
Semiannually 


Date 
Circuit 


County 


This pledge shall be termi- 
nableatanytimeintheevent 
of the death of the pledgor. 


& 


| 
& 
Pe 
& 
& 
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ke 
~ 
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i PROBATE FORMS For sale by The Florida Bar. 


Developed by the Real Property, Probate and Trust Law Section. 
The Florida Bar © Attention: Peggy Alford *Tallahassee, Florida 32301 


Enclosed is my check for $ (Includes sales tax/$1.00 for shipment out of Florida) 
Please send the Probate Forms checked below: 


PRICES: 

$10.00 minimum order. 

$ .50 for 10 copies of any one form. 

$32.50 for 10 copies each of all forms. 

Specify number of sets (10 copies per set). 

NOTE: 

There is a 10-copy minimum of any one form. 

Add $1.00 for all shipments out of the State of Florida. 
All orders add 4% sales tax. 


Name 
Street Address 
City 


Zip 


General Probate Resident 


-P- 1t Petition to Open Safe 
at 


-P-21t Petition for Administration - 
Testate—Florida Resident 
Petition for Administration - 
Intestate—Florida Resident 

Petition for Administration- 
Testate-Nonresident 


Agent and 
Acceptance by Resident 


Oath of Corporate Personal 
Representative 
Letters of Administration 


—P-22 


Deposit Box -P-23 
Order to Open Safe Deposit 

Box —P-24 
Intestate-Nonresident 
Oath of Witness to Will 
Application for Appoint- 
ment of Commissioner to 
Prove Will 

Commission to Prove Will 
and Oath of Witness 
Order Admitting Will to 
Probate 

Order Admitting Will to 
Probate and Appointing 
Personal Representative 
(NEW) 

Order Appointing Personal 
er and Setting 


Notice to Creditors (Not for 
Formal Administration) 
Caveat—Creditor 
Caveat—Heir or Devisee 
Demand for Notice 
Formal Notice by Mail 
Proof of Formal Notice by 
il 


No. of Sets (10 copies per set) 


—P-15t¢ Petition for Summary 
Administration - Testate 
-P-15A Order of Summary 
Administration (NEW) 
_P-16t Petition for Summary 
Administration - Intestate 
_P-17¢ Order of Summary 
Administration 


Forms for Family Administration 
No. of Sets (10 copies per set) 


_P-18 Petition for Family 
Administration Testate 
Petition for Family Adminis- 
tration Intestate 

Order of Family Administra- 
tion 


Proceedings Forme for Formal Adminisiration : 
No. of Sets (10 copies per set) —_ No. of Sets (10 copies per set) sentative Designation of 


| *Revised June 1978 and designed to comply with provisions of the new Probate Code. tRevised July 1979 and designed to comply with provisions of the new Probate Code. 


—P-25t 
P-26° 


Petition to Extend Time for 
Filing Final Accounting and 
Petition for Discharge 
Order Extending Time to 
File Final Accounting and 
Petition tor Discharge 

_P-55At Final Accounting 

_ P-55B°* Final Accounting 

Exempt Property continuation — 

Petition for Discharge 

_P-57 


of 
Spouse's Share - intestate 
Estate 
Order Allocating Spouse's 
Share 
Petition to Set Aside 


—P-27 
~P-28t 


-P-28A 


Notice of Hearing 

Waiver of Priority, Consent 
to Appointment of Personal 
Representative and Waiver 
of Notice and Bond 
Waiver of Notice and 
Hearing (NEW) 


Forme for No Administration 


-P-42t Petition for Family 

Allowance 

Order Authorizing Family 

Allowance 

Petition to Set Aside 

Homestead Real Property 

Order Setting Aside Home- 

stead Real Estate 

Claim of Elective Share by 
se 


Notice of Final Accounting 
and Petition for Discharge 
Waiver by Beneficiary of 
Accounting and Consent to 
Discharge 
P-59t Receipt of Beneficiary 
P-60t Report of Distribution 

and Disposition of Ciaims 
_P-61+ Order of Discharge 


_P-43t 

P-19 P-S8t 
to Waive Bond _P-44t 
-P-20 of Personal Repre- 
sentative 


Oath of Personal Repre- 


_P-45t 


—P-32t _P-46 


| 

Petition for Administration - mini iecti 
| 
| 
| 
| 


| 1G UAR DIANSHIP FORMS For sale by The Florida Bar. 


Developed by the Real Property, Probate and Trust Law Section. 

The Florida Bar © Attention: Peggy Alford © Tallahassee, Florida 32301 

Enclosed is my check for $ (Includes sales tax/$1.00 for shipment out of Florida) 
Please send the Guardianship Forms checked below: 

Name 

Street Address 

City 
Commencement 

No. of Sets (10 copies per set) 
_G-1.010 


PRICES: 

$10.00 minimum order. 

$ .50 for 10 copies of any one form. 

$31.50 for 10 copies each of all forms. 

Specify number of sets (10 copies per set). 

NOTE: 

There is a 10-copy minimum of any one form. 

Add $1.00 for all shipments out of the State of Fiorida. 
All orders add 4% sales tax. 


State Zip 


Administration 
No. of Sets (10 copies per set) 


—G-2.050 Petition for Order 
Authorizing Periodic 


—G-2.120 Petition to Waive An- 


nual Appearance of 


_G-2.160 Certificate of Annual 


Appearance of 


Petition for Appoint- 
ment of Guardian; 


Special Proceedings | 
No. of Sets (10 copies per set) 


—G-1.060 
—G-.1.070 


—G-1.071 
—G-1.072 
—G-1.090 
—G-1.100 
—G-1.110 


—G-1.120 


—G-1.121 


single petitioner 
Petition for Appoint- 
ment of Guardian; 
multiple petitioners 
Formal Notice 

Proof of Formal Notice 
Notice of Hearing 
Waiver and Consent 
to Appointment of 
Guardian 
Order 
Guardian 
Oath of Individual 
Guardian Designation 
of Resident Agent 
and Acceptance 
Oatn wi Corporate 
Gurrdian 

‘ of Guardian 
Lette.s of Guardian- 
ship of Person 
Letters of Guardian- 
ship of Property 
Letters of Guardian- 
ship of Person and 
Property 

Inventory of Guardian 
Petition for Appoint- 
ment of Appraisers 
Order Appointing 
Appraisers 

Report of Appraiser 
(Single) 

Report of Appraisers 
(Multiple) 


Appointing 


—G-2.060 


—G-2.070 


—G-2.071 


—G-2.100 


—G-2.110 


Payments to Guard- 
ian of Person 

Order Authorizing 
Periodic Payments to 
Guardian of Person 


Petition for Order Au- 
thorizing Payment 
for Assistance of 
Ward's Dependent 


Petition for Order De- 
termining Whether 
Payments Should Be 
Made for Assistance 
of Ward's Dependent 
(Guardian of Proper- 
ty as Petitioner) 


Order Authorizing 
Payment for Wards 
Dependent 

Order Authorizing 
Payment for Ward's 
Dependent (On Peti- 
tion of Guardian of 
Property 

Petition for Order De- 
claring Annual Ex- 
amination Unneces- 
sary 

Order Declaring An- 
nual Examination 
Unnecessary 
Annual Report of 
Guardian of Person 


—G-2.130 


—G-2.140 
—G-2.141 


—G-2.142 
—G-2.143 


—G-2.144 


—G-2.145 


—G-2.146 


—G-2.147 


—G-2.148 


—G-2.149 


—G-2.150 


Guardian 

Order waiving Annual 
Appearance of 
Guardian 

Return of Guardian of 
Property - First Page 
Return of Guardian 
of Property - Interior 
Page 

Return of Guardian of 
Property - Final Page 
Return of Guardian of 
Property - First Page 
(First Alternate) 
Return of Guardian of 
Property - Interior 
Page (First Alternate) 
Return of Guardian of 
Property - Final Page 
(First Alternate) 
Return of Guardian of 
Property - First Page 
(Second Alternate) 
Return of Guardianof 
Property - Schedule 
A (Second Alternate) 
Return of Guardian of 
Property - Schedule A 
(Second Alternate) 
Return of Guardian of 
Property - Schedule C 
(Second Alternate) 
Order Approving Re- 
turn of Guardian of 
Property 


—G-2.170 


—G-2.180 


—G-2.190 


_G-3.050 
—G-3.060 


Guardian 

Petition for Order Au- 
thorizing Payment of 
Attorney's Fee 
Order Authorizing 
Payment of Attor- 
ney's Fee 

Petition for Order Au- 
thorizing Payment of 
Compensation to 
Guardian 

Order Authorizing 
Payment of Compen- 
sation to Guardian 
Resignation of 
Guardian and Petition 
for Discharge 

Order Accepting Res- 
ignation of Guardian 
Petition for Discharge 
of Guardian 

Receipt of Personal 
Representative, Ap- 
proval, Waiver of No- 
tice and Consent to 
Discharge of Guardian 
Receipt of Ward, Ap- 
proval of Accounting, 
Waiver of Notice and 
Consent to Discharge 
of Guardian 

Notice of Hearing on 
Petition for Discharge 
Order of Final Dis- 
cnarge of Guardian 


—G-4.010 


—G-4.070 


—G-4.100 


—G-4.110 


Petition for Order Re- 
quiring Return and 
Demand for Service 
of Copy of Annual 
Return 

Order Requiring 
Guardian to File An- 
nual Return 

Petition for Order 
Designating Deposi- 
tory for Assets, ana 
Acceptance 

Order Designating 


Depository 
Depository's Receipt 
for Assets 

Petition of Foreign 
Guardian to Manage 
Property of Non- 
Resident Ward 
Order Authorizing 
Foreign Guardian to 
Manage Property of 
Non-Resident Ward 
Petition for Voluntary 
Guardianship 

Order Appointing 
Guardian upon Peti- 
tion for Voluntary 
Guardiansnip 
Petition to Remove 
move Guardian 
Order Removing 
Guargian 
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State |__| 
3t 
_P- 4t 
_P- 6t | 
7 : 
_P- 8° 
_P-10 
_P-12t 
_P-12A 
| 
| 
‘ 
—?P-8 
—G-1.021 
— "1.030 
—G-4.030 | 
—G-2.200 
_G-3.010 
_G-4.050 
—G-1,051 
_G-3.020 _G-4.060 | 
_G-2.080 | 
| | 
| _G-4.080 | 
_G-4.090 
— 
| 


Loan closing seminar 
for buyer’s attorneys 


A one-day course designed for 
purchasers’ attorneys who are issuing 
simultaneous mortgagee policies as 
closing agents for an institutional 
lender is being offered in several 
Florida cities during the second half 
of 1981. 


Designed and produced by a private 
educational corporation, the course is 
being presented in cooperation with 
The Fund. The Fund endorses this 
course as enhancing the attorney’s 
ability to compete efficiently with 
nonattorney closing offices. 


The course centers around a typical 
closing with emphasis on problem 
areas which are built into the lender’s 
instructions and transmittal sheet. 
Matters of survey and possession with 
examination of a sample survey for 
problems are included. Preparation of 
the title commitment and necessary 


Lawyers’ Title Guaranty Fund 
The Florida lawyers’ organization for guaranteeing titles to real estate 


evidence for waiving standard 
mortgagee policy exceptions are 
discussed. 

Other lender title related 


requirements on affirmative coverage 
are dealt with along with some 
practical tips in facilitating a smooth 
working relationship with lenders. 


Favorably received at its initial 
offering in West Palm Beach, the 
course will next be offered during 
midsummer in the Orlando area. 
Presentations will be made in other 
Florida cities during the fall. 


Anyone- desiring specific 
information including date, location 
and cost should contact The Fund. 


Fund participates in 
Florida Bar Convention 


Again in 1981, The Fund will assist 


During the Florida Association of Legal Secretaries’ convention held in Orlando on 
May 1 — 3, The Fund was recognized for its contribution to the annual event. Fund 
Area Field Representatives Harry Holcomb and Jack Burke and Fund legal 
secretaries Miriam Wuthrich (center left) and Andrea Severance (center right) are 
shown at the luncheon. Ms. Severance is President of the Orange County Association 
of Legal Secretaries which hosted the convention. 
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By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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FUND 


The Florida Bar in sponsoring printing 
of the bar convention programs and 
contributing toward the cost of the 
program at the annual meeting of 
members of the Real Property, Probate 
and Trust Law Section at the 
convention. Fund President Paul B. 
Comstock; Vice President Walter R. 
Beales, III, who is also Real Property 
Division Director of the state bar 
Section, and Charles J. Kovaleski, 
Fund Vice President — Development, 
will attend along with other members 
of The Fund’s staff. 


Annual Assembly—another 
membership benefit 


Six hundred and seventy-five 
Florida real estate attorneys attended 
the 1981 Annual Assembly of Fund 
members recently held near Orlando. 


The Assembly, Florida’s largest 
annual real estate seminar, is a two and 
a half-day graduate level program 
devoted to real property law subjects. 
The 1981 Assembly received 12 Florida 
Bar continuing legal education credits 
for real property law and: general 
practice. 


The Annual Assembly is a 
presentation of the Fund’s Legal 
Department and is a benefit of Fund 
membership with no cost to the 
attending Fund member. In addition 
to producing the Assembly, the Fund’s 
Legal Department also authors FUND 
TITLE NOTES, the widely recognized 
underwriting standard of Florida title 
insurance which is also provided to 
Fund members as an incident of their 
membership. 


The Fund’s Legal Department 
annually fields over 6,000 title 
questions and related matters from 
Fund members throughout Florida. 
This service is provided without 
charge to members in connection with 
the issuance of Fund policies. 
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COMPENSATION 


By Stephen Marc Slepin 


A jurisprudence, to be such, as- 
sumes sufficient consistency of deci- 
sion and continuity of principles 
employed by the courts to permit a 
body of law. 

To be sure, the more or less con- 
sistent black letter law articulated in 
and by the “settled” case law can al- 
ways be contrasted with the flood of 
“per curium affirmed” and “certiorari 
denied” decisions which on their facts 
mock the norm of consistency. This is 
represented to be the result of differ- 
ent judges coming to varying conclu- 
sions in the application of commonly 
acknowledged principles. (Cardozo’s 
“wilderness of precedent.”) 

Yet, and through it all, it is under- 
stood that, to cite a homely example, 
WC practitioners and deputies and 
appellate judges all work with the 
same statutes and case law. (Bearing 
in mind, as neither the press nor the 
legislature seem to do, that there are 
simultaneously operative several 
workers’ compensation laws and sets 
of decisions, hinging upon dates-of- 
accident.) 

But this understanding is, in prac- 
tice, imperfectly realized, leaving the 
rule-skeptics among us (some would 
term them latter day synics) to de- 
nominate the Rule of Law as being 
nothing other than a fairly regu- 
larized procedure for production of 
unanticipatable, unpredictable, and 
in this sense “arbitrary” decisions. 
Theirs is, as any serious student of the 
subject knows, far too simple and in- 
definitive a description of what 
actually obtains. Nevertheless, the 
abundance of case law and principles 


(statutory and decisional) available 
to, if not overwhelming of, adjudi- 
cators does tend to lend some appar- 
ent support to the skeptics—even as 
it allows judges and deputies selec- 
tively to rescue their own notions of 
justice from the “wilderness of prec- 
edent.” 

“With all the blowgum washed 
out,” as Mr. Justice Terrell put it in 
Duval Engineering & Contracting 
Co. v. Sales, 77 So.2d 431 at 433, it is 
rather doubtful that, as some legal 
philosophers have suggested, the ob- 
ject of the rule of law is to provide a 
certain order or predictability such 
that men can look ahead with a cer- 
tain security regarding their own per- 
missible or impermissible conduct 
and that of others. Alas. 

In Southern Bell Telephone & 
Telegraph Co. v. McCook, 355 So.2d 
1166 (Fla. 1977), the Supreme Court 
of Florida, ignoring the line of cases 
since Bonnie Gray and reaching out 
to an intermediate Arizona appellate 
court for some support, marked a 
radical departure from the law as we 
knew it by asking when an injury is an 
injury, then inadvertently asking 
when is an accident is an accident, 
afterward vacillating between the 
two questions, and introducing into 
the jurisprudence certain curious 
tests where an employee with a pre- 
existing impairment sustains a 
“something” on the job. (Mrs. 
McCook, during a covered rest 
break, as a result of a faulty toilet 
paper roll-holder, suffered a “mani- 
festation” of a back impairment, was 
awarded benefits, and lost them in 
the Supreme Court when the 
Supreme Court found that her acci- 
dent could have occurred off the 
job, that she made no unusual move- 
ment at the moment of her purported 
injury, and therefore was the unre- 
wardable victim of an ideopathic 
condition.) 

Serious students of the juris- 
prudence joined in a collective head- 
scratching exercise, ventilating 
various and exotic explanations for 
the McCook decision, and defense 
counsel found themselves con- 
strained to raise the McCook defense 
in cases which had hitherto been 
thought sufficiently close to compen- 
sability not to require vigorous litiga- 
tion. The problem with McCook was 


not that it failed to prevent litigation 
or resolve outstanding issues, but that 
it precipitated litigation. (It also con- 
tained a notable lacuna, whereby the 
Supreme Court opinion dramatically 
erased from the facts of the case the 
faulty toilet paper roll—which in 
another context could have been a 
faulty typewriter carriage or faulty 
lathe handle.) 

In O’Day v. Taylor Rental Center, 
et al., __ So.2d (Fla. lst D.C.A. 
1981), Case No. WW-183, the First 
District Court of Appeal had before 
it a 20-year-old employee with a 
medical history of back difficulties. 
While moving a generator, the em- 
ployee experienced a sudden sharp 
pain in the center of his back. The 
deputy commissioner denied the 
claim and dismissed it with prejudice, 
finding the absence of a compensable 
accident and injury arising out of and 
in the course of the employment in 
light of the history of the claimant’s 
back problems. 

The district court, citing Gray v. 
Employers Mutual Liability Insurance 
Company, 64 So.2d 650 (Fla. 1953), 
found that the “episode qualifies as 
an accident within the meaning of 
workers’ compensation law.” 

Whether this is an intentional effort 
to ignore McCook as an aberration, 
or signals yet another path heretofore 
unchartered—though it seems more 
to be a return to the jurisprudential 
fold than the latter—remains to be 
seen. 

Yet, notwithstanding the welter of 
inconsistent or contrary or even con- 
tradictory decisions with which the 
jurisprudence abounds, it is in some 
sense more distressful to contem- 
plate the phantom jurisprudence 
which afflicts us. Every practitioner 
who has trod the boards has suffered 
a “per curiam affirmed” or “petition 
denied” without opinion, the injustice 
or incomprehensibility of which has 
indelibly seared his psyche. Where 


Stephen Marc Slepin is a partner in the firm 
of Slepin, Slepin and Lambert (Tallahassee 
and Miami) and serves as editor of this col- 
umn. He has been chairman of the IRC, Direc- 
tor of Labor and Employment Opportunities, 
and chairman of the Workers’ Compensation 
Section of The Florida Bar. 

He writes this column on behalf of that 
section, Frank A. May, chairman. 
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WORKERS’ 
COMPENSATION 


an appellate decision traces a trajec- 
tory perpendicular to the “settled 
laws” or “controlling law” one can at 
least analyze that curiosity in terms of 
omission or oversight of a truly “con- 
trolling” case or the itch of the appel- 
late judges to distinguish the facts of 
this case from the line of divergent 
cases. That is, one can at least articu- 
late the critique and thereby con- 
tribute to the dialogue which 
contributes to the confluence of 
forces making up the law. 
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But it is the phantom jurisprudence 
which haunts the practitioner, and 
should bother the bench, in a peculiar 
way. This author’s expression of con- 
cern is usually phrased roughly as 
follows: “How can I explain to a class 
of law students or young lawyers ina 
CLE audience that although the five 
appellate decisions cited on the page 
do reflect a solid and settled rule of 
law, there are five times five deci- 
sions (whether ‘per curiam’ or ‘peti- 
tion denied’) which repudiate that 
very rule of law?” 

Indeed, in our law school-bred fix- 
ation upon appellate law, we ought 
not to overlook the obvious fact that 
the same question is appropriately 
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directed to trial court judgments. 

The answer, perhaps the only 
answer, lies in the holophrastic term, 
“advocacy.” 

Thus, without surrendering our- 
selves body and soul to the philoso- 
phy of the Sophists (who weren't 
really such bad fellows, after all), we 
may well be constrained by actual 
events to concur with Aaron Burr’s 
observation that “law is that which is 
boldly asserted and plausibly main- 
tained.” 

The trouble with such definition or 
description, however, is that it is not 
always obviously applicable to, and 
may be subversive of, the “decisional 
law” itself. oO 
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A framework for 
understanding the role 
of statistical evidence in 
equal employment 
opportunity law 


By Stephen Schoeman 


The purpose of this article is to 
provide a practical means for under- 
standing the role of statistical 
evidence in equal employment 
opportunity cases to the attorney 
who has limited knowledge of 
statistics. We begin with three 
caveats. 

e Caveat One. The courts, in 
saying “statistics can prove a prima 
facie oase,” may be referring to 
statistics as a body of raw data, asa 
technical discipline, or as one or 
more analyses for the evaluation of 
data. 

e Caveat Two. No proper use of 
statistical evidence can be made in 
equal employment opportunity law 
without also using labor economic 
theory and principle. The “useful- 
ness” of statistical evidence “depends 
on all of the surrounding facts and 
circumstances.” Teamsters v. United 
States, 431 U.S. 324 (1977). 

e Caveat Three. The plaintiff will 
tend to present a simplified statistical 
analysis of personnel data on the 
theory that all employees, female, 
minority and white, are equally 
qualified for the job at issue. The 
defendant will tend to present a more 
sophisticated statistical analysis on 
the theory that all employees are not 
equally qualified. The defendant ina 
promotion case, for example, may 
refer to such variables as present job 
experience, prior job experience, 
other relevant experience, levels of 
education, seniority and_ special 
skills. 


A theory of logic 


The theory of statistical evidence 
in equal employment opportunity 
law is a theory of logic. The essential 
concepts are inference and probity. 

e Inference. We use sstatistical 
evidence in equal employment 
opportunity law because “proof of 
overt racial discrimination in em- 
ployment is seldom direct.” Brown v. 
Gaston County Dyeing Machine Co., 
457 F.2d 1377, 1388, 409 U.S. 982 (4th 
Cir. 1972). The indirect proof 
consists of the inference logically 
supportable by statistical data. “The 
inference [of discrimination] arises 
from the statistics themselves and no 
other evidence is required to support 
the inference.” United States v. 
Hayes International Corp., 456 F.2d 
112, 120 (5th Cir. 1972). 

e Probity. Not every inference is 
probative. An inference is not fact. It 
is circumstantial evidence and can be 
rebutted. The inference, to survive, 
must outweigh and preponderate 
over “other conflicting inferences or 
theories.” Standafer v. First National 
Bank of Minneapolis, 236 Minn. 123, 
52 N.W. 718, 720 (1952). An 
inference, as the weakest kind of 
evidence, is the most easily rebutted. 
“The basis of the conclusion may be 
open to one or more other explana- 
tions or conclusions or other rational 
hypothesis,” 1 Wigmore on Evidence 

(3rd Ed.) at 419. “The claimed con- 
clusion from the offered fact must be 
a possible or a probable or a more 
probable hypothesis with reference 
to the possibility of other hypoth- 
eses.” Wigmore on Evidence, supra, 
at 427. The United States Supreme 
Court, applying these principles of 
logic, cautioned in Teamsters v. 
United States, supra at 340, “statistics 
are not irrefutable; they come in 
infinite variety and, like any other 
kind of evidence, they may be re- 
butted. In short, their usefulness 
depends on all of the surrounding 
facts and circumstances.” 

Sometimes, as in the case of the 
“inexorable zero,” the inference rises 
almost to the level of an unrebuttable 
presumption, Teamsters v. United 
States, supra, at note 23. In these 
cases, the statistical disparity be- 
tween white and minority or female 
employment data is so great that the 


inference of illegal discrimination 
fairly hits the court in the face. Where 
gross statistical disparities can be 
shown, they alone may in a proper 
case constitute prima facie proof of a 
pattern or practice of discrimination. 
Teamsters v. United States, supra, at 
339 and note 20. 

In United States of America v. San 
Diego County 21 FEP Cases 402 
(S.D. Cal. 1979), “the entire number 
of promotions for blacks (0), for 
Mexican-Americans (1) and for 
women (3) since 1977” approached 
the “inexorable zero.” In Jones v. Lee 
Way Motor Freight, Inc., 431 F. 2d 
245 (10th Cir. 1977), the court found 
“outrageous total exclusion,” because 
none of the company’s black city 
drivers was employed as a line 
driver. 

In Officers for Justice v. Civil 
Service Commission, 371 F. Supp. 
1328, 1342 (N.D. Cal. 1973), the 
San Francisco police department 
employed 9 percent minority 
although the minority population of 


Stephen Schoeman is a member of the 
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the School of International Affairs and 
European Institute of Columbia University, 
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He writes this column on behalf of the Labor 
and Employment Law Committee, Michael 
W. Casey III, chairman, and James G. Brown, 
editor. 
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San Francisco was 43 percent in 1970 
and 51 percent in 1975. In Association 
Against Discrimination in Employ- 
ment, Inc. v. City of Bridgeport, 454 
F. Supp. 751 (D. Conn. 1978), 84 of 
the 85 firefighters hired between 
1965 and 1972 were white. 


Logical fallacies in 
statistical evidence 

The gross disparity case—given 
the reach of today’s equal employ- 
ment opportunity law—is becoming 
increasingly rare. The attorney, 
accordingly, must become sophisti- 
cated in the use of statistical evidence 
both to establish a case of discrimina- 
tion as well as to disprove or rebut 
one. The attorney must understand 
the logical fallacies or pitfalls in using 
statistical evidence in order to avoid 
making a false inference of discrimi- 
nation or lack of discrimination. 

All of us are prone to making 
logical mistakes in our everyday 
lives. We have all improperly com- 
pared apples and oranges or made 
non sequitors or cited sole causes for 
events which are the result of several 
causes. The purpose of the discussion 
which follows is to describe the 
logical fallacies or pitfalls into which 
the attorney may plunge when 
attempting the statistical analysis of a 
case. See, generally, Eubanks v. 
Pickens-Bond Constr. Co., 24 FEB 
Cases 897 (8th Cir. 1980) (statistical 
inferences, statistical comparison, 
sample size, tests of significance, and 
standard deviation) and Valentino v. 
U.S. Postal Service, 25 FEB Cases 24, 
54-55 (D.D.C. 1981) (snapshot statis- 
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tics, cohort analyses, nonregression 
statistics, and regression analyses). 


These fallacies fall 
categories. 


into several 


Fallacies of generalization 
or projection 


e Generalization from too small a 
sample 


O 
X 


“Small sample size” is a factor to 
consider in reviewing job bias statis- 
tical proofs. Teamsters v. United 
States, supra, at note 20. The in- 
ference which is drawn from too 
small a sample has “little predictive 
value.” Rogillo v. Diamond Shamrock 
Chemical Co., 446 F. Supp. 423 (S.D. 
Tex. 1977). Mayor v. Educational 
Equality League, 415 U.S. 605 
(sample of 13 too small); Presseisen 
v. Swarthmore College, 14 FEP 
Cases 34 (E.D. Pa. 1974) (sample of 
two women denied tenure between 
1966-75 too small); Shield Club v. 
City of Cleveland, 13 FEP Cases 144 
(N.D. Ala. 1977) (sample of four 
minority police lieutenant examinees 
out of 144 was too small); Harper v. 
Trans World Airlines, Inc., 525 F. 2d 
409, 11 FEP Cases 1074, 1077 (8th 
Cir. 1975) (selection pool of five too 
small); Morita v. Southern California 
Medical Group, 13 FEP Cases 505, 
507 (9th Cir. 1976), cert den. 14 FEP 
Cases 203 (1977) (sample of eight 
persons too small) Ochoa v. Mon- 
santo Co., 473 F. 3d 318, 5 FEP Cases 
481 (5th Cir. 1973) (sample of 11 
Mexican-American employment 
applicants out of 684 was too small); 
cf. Chicago Police Officer’s Assn. v. 
Stover, 526 F. 2d 431, 439 (10th Cir. 
1975) cert den. 12 FEP Cases 1343, 
vacated on remand 14 FEP Cases 763 
(1977) (in which the court argues for 
using small samples since not to do so 
tends “to deny employees in small 
plant the type of protection the civil 
rights statutes afford.”) 

e Generalization from irrelevant 
comparison 


O 


A 
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One of the most common com- 
parisons is between the percentage 
of a minority in the general popula- 
tion and the percentage of the same 
minority in the employer’s work 
force. 

In United States v. University of 
Maryland, 438 F. Supp. 742, (D. Md. 
1977), the plaintiff presented 
evidence that black representation 
on the university faculty had de- 
clined since 1971-1972 and that only 
one of 91 faculty members employed 
in the university’s social sciences 
division was black. This evidence, 
however, did not support the 
inference that the failure to promote 
a black faculty member to associate 
professor was caused by racial dis- 
crimination. “In order to utilize 
statistics to support the plaintiff's 
case, the plaintiff has the burden of 
proving the available levels of black 
faculty qualified to teach at UMBC 
in order to compare such percentage 
levels with the percentage of black 
faculty actually employed at UMBC. 
In the absence of evidence of the 
appropriate comparative figures, the 
statistics pointed out by the plaintiff 
are meaningless.” 

e Fallacy of sole causes 


A 


B >| xX 


Other possible causes 


not weighed for relative 


importance—purpose of 
D multiple regression analysis 


This fallacy is similar to the fallacy 
of post hoc, propter hoc, discussed 
later. In both fallacies, the claim is 
that one thing causes another. In the 
fallacy of sole causes, however, there 
are several possible causes but only 
one is accepted. The other possible 
causes are not weighed for their 
relative importance. 

In a case involving racial disparity 
in promotion, for example, multiple 
regression analysis is used by statisti- 
cians. A multiple regression analysis 
is a computer-assisted method :of 
assigning numerical weights, or 
“influence factors,” to certain 
independent variables (e.g., age, 
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race, education) in relation to a single 
dependent variable (e.g., salary). 
The analysis enables an observer to 
determine whether a_ particular 
independent variable has influenced 
a dependent variable and to estimate 
the extent of that influence. Further- 
more, the analysis enables an ob- 
_ server to cumulate the various 
influence factors and to determine 
the degree to which the independent 
variables as a unit have influenced, or 
“explained,” the dependent variable. 
Agarwal v. Arthur G. McKee & Co., 
19 FEP Cases 503, 505 (N.D. Cal. 
1977). 

e Fallacy of pluralization of causes 


A 


There are at least two possible 
causes but no attempt is made to 
indicate their relative importance. In 
Hazelwood School District v. United 
States, supra, at 311-312, the case had 
to be remanded to the district court 
in order to consider the effect of 
St. Louis’s recruitment policies on 
diverting to St. Louis teachers who 
might otherwise have applied to 
Hazelwood and to consider the 
extent to which black teachers 
employed by St. Louis would have 
preferred employment in other 
districts such as Hazelwood. 

Multiple regression analysis is 
useful in avoiding this fallacy. 

e Fallacy of Cum Hoc, Propter Hoc 

Correlation is mistaken for cause. 
The fallacy is often found in age and 
test discrimination cases. In Mistretta 
v. Sandia Corp. 15 FEP Cases 1690 
(D. N.M. 1977) the plaintiff im- 
properly attempted to make the 
inference of age discrimination 
because 90 percent of new hires were 
younger than present employees. 
This pattern, however, did not show 
significant disparity from what 
would normally have been expected 
in the marketplace. 

In Contreras v. City of Los Angeles, 


17 FEP Cases 80 (C.D. Cal. 1977) 
statistics showed that Spanish- 
surnamed individuals who took the 
city’s written senior accountant’s civil 
service test performed more poorly 
than whites. These statistics, how- 
ever, did not establish that the test 
had an adverse effect on Spanish- 
surnamed applicants. Four of the 
Spanish-surnamed applicants failed 
because of lack of preparation. 


Fallacies of ascription or possession 


Fallacies of ascription or posses- 
sion are fallacies of classification. 

e Ascription to group—A quality 
of a member of a group is ascribed as 
a quality of the group itself. For 
example, a Macintosh apple is red, 
therefore all apples are red. 

e Ascription to member of 
group—A quality of a group is 
ascribed as a quality of a member of 
the group. For example, a jet is a 
common type of plane. A Concorde 
is a jet. Therefore, a Concorde is a 
common type of plane. 

e Different group ascription— 
The qualities of one group are 
ascribed to another group or to a 
member of another group. 


_An example of classification 
fallacy is presented in EEOC v. E. I. 
DuPont de Nemours and Co., 
Chestnut Run and Affiliated 
Facilities, 445 F. Supp. 223, 246 
(D. Del. 1978). In DuPont the 
government suggested that the 
census classifications of professional, 
technical and kindred workers 
represented the segment of the labor 
force qualified to perform DuPont's 
professional jobs. The court, 
however, noted that these classifica- 
tions bore “no relationship to the 
skills required by DuPont’s profes- 
sional positions.” 


Fallacies of narration 


e Fallacy of the static view of 
change—The plaintiff, by looking 
only at a given year, may give the 
impression that the employer has not 
been doing enough to recruit or 
promote members of a particular 
protected class. Employer practices 


and procedures, however, may take 
time to reflect compliance with new 
equal employment opportunity laws 
and regulations. Lewis v. Bethlehem 
Steel Corp., 440 F. Supp. 949, 961 (D. 
Md. 1977); Liberman v. Gant, 23 FEP 
Cases 505, 512 (D. Ind. 1980). 


e Fallacy of the snapshot view of 
data—A distorted or incomplete 
view of reality is presented via this 
fallacy. In Roman v. ESB, Inc., 550 F. 
2d 1343, 1352 (4th Cir. 1976) plaintiffs 
had sought “to focus on the isolated 
period of March, April and May, 
1971, in which 28 whites and only one 
black were hired.” The court, 
however, looked at the hiring ratio 
before and after this period, finding 
it “well in line with the racial compo- 
sition” of the relevant geographic 
area. 

In Otero v. Mesa County Valley 
School District, 470 F. Supp. 326, 336 
(D. Colo. 1979) the court argued: 


On the naked record, then, I suppose that 
some adverse implication can be drawn from 
the 4.8% of new hires [Chicano teachers] 
compared to the 8.2% Mexican-American 
composition of the student body. But, as had 
been emphatically stated by the Supreme 
Court, explanation is in order and the explana- 
tion here is irrefutable. In the simplest of 
terms, Mexican-American teachers were 
possessed of a sellers’ market during the 
critical period, and they could get a job just 
about anywhere they wanted. 


Fallacies of comparison 


With these fallacies some resem- 
blance between two entities is 
accepted as an exact correspondence. 
Later in this article we will consider 
the five kinds of statistical compari- 
sons made in equal employment 
opportunity law. In each of these 
comparisons the attorney must make 
sure that the comparisons are 
between or among equalities. “There 
are many ways of proving discrimi- 
nation; and percentage statistical 
comparisons, while often useful, are 
not always dispositive or even 
reliable . . . considered in a vacuum, 
of course, naked statistical com- 
parisons are meaningless.” Bilingual 
Bicultural Coalition on Mass Media, 
Inc. v. FCC, 17 FEP 409 (D.C., Cir. 
1978). 
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For example, hiring rate compari- 
sons, rather than employee work 
force comparisons are to be consid- 
ered in action in which it is alleged 
that employer discriminates in hiring. 
El Concillio of Stanislaus County v. 
Modesto Elementary School District, 
17 FEP Cases 818 (N.D. Cal. 1978). 

In Keyes v. Lenoir Rhyne College, 
552 F. 2d 579, 15 FEP Cases 925 (4th 
Cir. 1977) cert. den. 434 U.S. 904, 16 
FEP Cases 501 (1977) the court held 
that the proper comparison is 
between male and female salaries by 
academic discipline or department 
and rejected an overall comparison. 


Fallacies of factual significance 


These fallacies state that what 
cannot be quantified cannot be 
relevant. Everything which is 
relevant, however, may not be 
quantifiable. Quantification—giving 
numerical values to things—is 


particularly difficult for skills which 
are professional or managerial. Judg- 
ment, creativity, imagination, and 
initiative defy easy measurement. 
They stand in sharp contrast to such 
quantifiable abilities as the ability to 
lift weights, the ability to assemble a 
certain number of pieces in one hour, 
and the ability to drive a truck. The 
failure, however, to quantify per- 
sonal assets in a multiple regression 
analysis can defeat the case. See, 
generally, Agarwal v. Arthur G. 
McKee and Co., supra, at 505-506. 


A methodology for 
making comparisons 


We now turn from the theory of 
statistical evidence to the subject of 
statistics. Statistics is a methodology 
for comparing data. 

In all equal employment oppor- 
tunity cases in which statistics are 
employed, some type of comparison 
is being made. The comparison 
might involve the percentage of 
whites hired or promoted versus the 
percentage of blacks hired or pro- 
moted. A comparison might be made 
between the percentage of blacks in 
a given geographical area and the 
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percentage of blacks in the em- 
ployer’s work force. Comparisons 
might be made between the quali- 
fied labor force in the general popu- 
lation and the qualified labor force in 
the employer’s factory. 


From these comparisons the 
attorney hopes to draw inferences 
either to establish a prima facie case 
of discrimination or to rebut one. In 
the discussion which follows, we 
focus upon the five kinds of compari- 
sons commonly made in equal 
employment opportunity law and 
the problems such comparisons 
present to the attorney and to the 
courts. 


Comparisons across time 


These comparisons are used to 
show improvements in employer 
employment practices and proce- 
dures. Hazelwood School District v. 
United States, supra. Roman v. ESB, 
Inc., supra, at 1343; El Concillio v. 
Modesto School District, supra, at 
819 (no discrimination among newly’ 
hired); Neloms v. Southwestern 
Elec. Power Co., 440 F. Supp. 1353, 
1362 (W.D. La.) (where percentage 
of blacks in the employer’s work 
increased from 9.6% in 1971 to 16.2% in 
1977). 

Statistical evidence of discrimi- 
natory conduct is not admissible for 
as far back as the parties wish to go. 
Such evidence is admissible only 
during the relevant period. The 
relevant time begins with the effec- 
tive date of Title VII. Evans v. 
United Airlines, 431 U.S. 553 (1977). 
Statistical evidence of discriminatory 
conduct occurring before the 
relevant period is admissible, how- 
ever, to show the present effect of 
past practices. Parson v. Kaiser 
Aluminum and Chemical Corp., 575 
F. 2d 1374, 1385 (5th Cir. 1978). 


Comparisons across space 


These comparisons are commonly 
made to determine if the employer's 
work force reflects the percentage of 
minority people in a given geo- 
graphical region. The problem is 
defining the region. The plaintiff will 
want to define the region so as to 
increase the percentages of minority 
members. The defendant will want 
to define the region so as to reduce 
the disparity between the percentage 
of minority members in its work 
force population and the percentage 
in the geographical region. There are 
several approaches to defining the 
relevant geographic area. 
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e Residence of applicant or 
employee—Residence is the most 
common approach used. There are 
two basic types of residence statistics. 

The first type of residence statistic 
is the artificial residence. The most 
commonly used one is the Standard 
Metropolitan Statistical Area or 
SMSA. The SMSA was created by the 
Office of Management and Budget 
to determine “areas of social and 
economic integration, principally on 
the basis of the commuting patterns 
of residents.” United States v. 
Connecticut National Bank, 418 U.S. 
656, 670 (1974). 

The central problem in using the 
SMSA is that it fails to account for the 
actual commuting practices of 
particular individuals under certain 
conditions. These conditions include 
employment opportunities outside 
the SMSA, EEOC v. DuPont, supra 
at 236; higher salary, Lim v. Citizens 
Savings and Loan Assn., 430 F. Supp. 
802 (N.D. Cal. 1976); competing 
prospective employer recruitment 
practices outside the SMSA, Hazel- 
wood School District v. United 
States, supra, at 312; and the cost 
and time in commuting outside the 
SMSA, EEOC v. DuPont, supra at 
236; EEOC v. Sheet Metal Workers, 
Local 638 and Local 28, 565 F. 2d 31 
(2d Cir. 1977); EEOC v. North Hills 
Passavant Hospital, 19 FEP Cases 
211, 221 (W. D. Pa. 1979) (“the 
arduous trip” from the Pittsburgh 
SMSA to the employer’s hospital 14 
miles away); Timken Co. v. Vaughn, 
413 F. Supp. 1183 (N. D. Ohio 1976). 

The second type of residence 
statistic is the actual residence of the 
applicant or employee. Whether the 
attorney draws concentric circles 
around the employer’s place of busi- 
ness, uses “zip code” analysis, uses 
“census grid” analysis, draws a 
straight line for a certain distance 
from the place of business, makes 
rectangles, or “weighs” the actual 
residences, the object is to determine 
the appropriate geographic region. 
Which approach taken can be crucial 
as Hazelwood School District v. 

United States, supra at 310-311, 
illustrates. The government argued 
that the relevant labor market area 
was the City of St. Louis and the 
County of St. Louis. The 1970 black 
population for these two areas 
averaged 15.4 percent. Hazelwood 
argued for using St. Louis County 
whose 1970 black population was 
5.7 percent. 

In Markey v. Tenneco Oil Co., 439 


F. Supp. 219 (E. D. La. 1977) the 
plaintiff argued for using the 1970 
New Orleans SMSA which showed 
that blacks constituted 59.7 percent 
of the unskilled labor force. Tenneco 
argued that the SMSA was inappro- 
priate because it included parishes 
ranging from 39 percent black to 4 
percent black and two-thirds of 
Tenneco’s employees resided in the 
parish having a black population of 
4 percent. The district court, rejecting 
the SMSA, assigned a statistical 
weight to the percentage of biacks in 
each parish in proportion to the per- 
centage of bargaining unit employees 
who lived in that parish when hired. 

The court calculated the relevant 
civilian labor market to be 14.53 
percent black and the blacks to 
constitute 32.61 percent of the 
laborers in this market. 

The court of appeals, 24 FEP 
Cases 1675 (5th Cir. 1981) rejected 
the district court’s approach because 
“the areas from which an employer 
actually draws his employees are not 
necessarily the areas from which we 
might reasonably expect him to draw 
them. The trial court’s approach 
would permit an employer to limit 
the number of blacks in his employ 
merely by recruiting and hiring from 
predominantly white areas.” 

In reversing and remanding on the 
issue of the relevant labor market, the 
court of appeals suggested that the 
district court might want to give “a 
statistical weight to the percentage of 
blacks in each parish based on that 
parish’s contribution to the applicant 
pool.” This applicant data might 
indicate the willingness of individuals 
in a parish to travel to the Tenneco 
plant and its relative accessibility to 
residents of the parish. 

See, also, EEOC v. IUOE, Locals 
14 and 15,553 F. 2d 251 (2d Cir. 1977) 
(actual residence instead of union 
work jurisdiction); Drayton v. City 
of St. Petersburg, 20 FEP Cases 1495 
(D. C. Fla. 1979) (places where 
workers actually resided rather than 
city where employees worked). 

e Recruitment Area of Em- 
ployer—Sometimes the employer’s 
recruitment area is the appropriate 
area for comparison. Abron v. Black 
and Decker Mfg. Co., 439 F. Supp. 
1095, 1107-1108 (D. Md. 1977). The 
nature of the job may require the 
employer to broaden the area of 
search. Presseisen v. Swarthmore 
College, 442 F. Supp. 593 (E.D. Pa. 
1977) (national search for college 
professor). 
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e Prospective Employer's Area of 
Trade—Sometimes the employer’s 
area of trade or service is the appro- 
priate area for comparison. The 
theory here is that the employer will 
naturally tend to hire people from its 
area of trade or service. Lim v. 
Citizens Savings and Loan Assn., 
supra, 430 F. Supp. 802 (state statis- 
tics), Jones v. Tri County Electric 
Corp., 512 F. 2d 1, 2 (5th Cir. 1975) 
(service area). 


Comparisons with outside 
reference group 


There are two basic groups. One is 
the total population. The other is the 
qualified labor force. 

e Total Population—Total popu- 
lation statistics are often relied upon 
by plaintiffs on the theory that the 
female and minority composition of 
the employer’s work force should be 
the same as the female and minority 
composition of the total population. 
Teamsters v. United States, supra. 
Comparisons with the total popula- 
tion, however, are not always ap- 
propriate. 

First, the total population is not the 
labor force. Neloms v. Southwestern 
Electric Power Co., 440 F. Supp. 
1353, 1371 (W. D. La. 1977). In 
EEOC v. DuPont, supra, the total 
labor force was only 40 percent of the 
total population because the total 
population included people not of 


working age, full time college stu- 
dents, prison inmates, and mental or 
other health facility patients. 

Second, the total population may 
not reflect the actual racial composi- 
tion of the work force. In Croker v. 
Boeing Co., supra, the court found 
the total population was 17.5 percent 
black while the civilian labor force 
over 16 was 16.4 percent black. 

Third, the total population may be 
an inaccurate statistic because of 
census undercounting of minority 
populations. Rios v. Enterprise Assn. 
Steamfitters Local 638, 501 F. 2d 622 
(2d. Cir. 1974). 

Fourth, when special qualifications 
are required to fill particular jobs, 
comparisons to the general popula- 
tion rather than to the sample group 
of individuals who possess the 
necessary qualifications “may have 
little probative value.” Hazelwood 
School District v. United States, 
supra, at 308, n. 13. 

e Qualified Labor Force—This 
comparison is made between persons 
in the employer’s work force and 
persons in a given geographical 
region who possess the same skills. 
These skills must not be general skills 
which “many persons possess or can 
fairly readily acquire.” Hazelwood 
School District v. United States, 
supra, at 308, n. 13. 

Persons having special skills in- 
clude: the bank teller, EEOC v. 
United Virginia Bank, 555 F. 2d. 403 
(4th Cir. 1977); the engineer, Croker 
v. Boeing Co., supra, Pack v. Energy 
Research and Development Admin- 
istration, 566 F. 2d 1111 (2d Cir. 
1977), EEOC v. DuPont, supra, 


Frink v. United States Navy, 16 FEP 
cases 67 (E. D. Pa. 1977); the 
manager, Lim wv. Citizens Savings 
and Loan Assn., supra, at 806-807; the 
architect, Frink v. United States 
Navy, supra; the laboratory tech- 
nician, EEOC v. DuPont, supra; the 
correction officer, Kirkland v. State 
Department of Correctional Ser- 


‘vices, 520 F. 2d. 420 (2d Cir. 1975); 


the lumber miller, EEOC v. Korn 
Industries, 17 FEP Cases 954, 959 (D. 
S.C. 1978); the school teacher, Hazel- 
wood School District v. United 
States, supra, United States v. 
University of Maryland, supra; and 
the attorney with recent experience, 
Coopersmith v. Roudebush, 517 F. 
2d. 818 (D. C. Cir. 1975). 


Job applicants as a reference group 


At times, evidence of the number 
of job applicants (“applicant flow 
data”) and hires by protected class is 
the most probative evidence of 
hiring patterns and practices. 
NAACP v. City of Corinth, 30 FEP 
Cases 1044 (N. D. Miss. 1979). 

The size of the applicant pool may 
have to be reduced by one or more of 
the following factors: veteran pref- 
erences, Title VII, §712; unqualified 
applicants, Teamsters v. United 
States, supra, at-n. 13; applicants 
making multiple applications, 
Croker v. Boeing, supra, at 1184; 
affirmative action recruitment 
programs, which may have artifi- 
cially increased the number of appli- 
cants without increasing the number 
of qualified applicants, Hazelwood 
School District v. United States, 
supra, United States v. County of 
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Fairfax, supra; and seriousness of the 
applicant, in NAACP v. City of 
Corinth, supra, for example, the 
court held that an applicant on strike 
from a higher paying job was not 
seriously seeking permanent employ- 
ment with the defendant employer. 

The usefulness of the applicant 
flow data may also be affected by 
four additional factors: number of 
minority applicants not known, 
Hazelwood School District v. United 
States, supra, notes 5 and 13; lack of 
job openings, Teamsters v. United 
States, supra, at 341; Neloms v. 
Southwestern Electric Power Co., 
supra, n. 110; job offers, the percent- 
age of minority applicants may be 
low enough to raise an inference of 
discrimination although such an 
inference would be unfair to the 
employer whose record of job offers 
shows a higher percentage of minor- 
ity offers than the raw applicant flow 
data would reveal, see Swint v. 
Pullman-Standard, 539 F. 2d 77 (5th 
Cir. 1976), Ochoa v. Monsanto Corp., 
5 FEP Cases 483, 483 (5th Cir. 
1975); and chilling effect of employer 
which reduces minority applications, 
International Brotherhood of Team- 
sters v. United States, 431 U.S. 324, 
365 (1977), Pearson v. Furnco Con- 
struction Corp., 563 F. 2d 815 (7th 
Cir. 1977), rev’g in relevant part 14 
FEP Cases 14, 16 (N. D. Ind. 1975). 


Comparisons within the 
employer’s work force 


These comparisons are used to 
show discriminatory promotion, 
discipline, and termination practices 
procedures. McKenzie v. McCormick, 
425 F. Supp 137 (D. D.C. 1977) 
(greater majority of higher ranking 
and better paying positions went to 
whites); Kyriazi v. Western Electric 
Co., 461 F. Supp. 894 (D. N.J. 1978) 
(discrimination in internal hiring and 
promotion); Randolph v. United 
States Elevator Corp., 19 FEP Cases 
368 (D. D.C. 1978) (black employees 
terminated at rate of 75% versus 34% 
for whites); Sherrill v. J. P. Stevens 
and Co., Inc. 20 FEP Cases 1660 (D. 
N.C. 1975) (black employees 
assigned to warehouse and janitorial 
positions); Reilly v. Board of Educa- 
tion, Common School District 14, 
New Berlin, 18 FEP Cases 973 (D. 
Wisc. 1978) (statistics that no women 
served as principal or vice-principal 
were relevant to female music 
teacher’s claim that the school board 
denied her district music coordinator 
job because of her sex); Domingo v. 


New England Fish Co., 445 F. Supp 
421 (W.D. Wash. 1977) (discrimi- 
nation in transfers to higher paying 
jobs); Davis v. Califano, 21 FEP 
Cases 272 (Cal. 1979) (higher rates of 
promotion for males than for 
females). 

These internal comparisons, like 
any comparison, must be logical. 
Qualifications for promotion are 
important factors to be included 
when making comparisons. For 
example, in Hill v. Western Electric 
Co., 596 F. 2d. 99 (4th Cir. 1979), cert. 
den. 444 U.S. 29 (1979), the court 
held inappropriate a comparison 
between the black promotion to 
supervisor rate with the percentage 
of all black hourly employees 
because such comparison did not 
consider skill, experience and per- 
formance. See EEOC v. Radiator 
Specialty Co., 21 FEP Cases 351 (4th 
Cir. 1979). Pack v. Energy Research 
& Development Administration, 
supra, 566 F. 2d at 1113, 16 FEP 989, 
556 F. 2d 1111 (9th Cir. 1977). 
Hereford v. Huntsville Board of 
Education, 574 F. 2d. 268 (5th Cir. 
1978); EEOC v. Chesapeake & Ohio 
Ry. Co., 577 F. 2d 229, 233, (4th Cir. 
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1978); Stallings v. Container Corp. of 
America, 17 FEP Cases 321 8003 (D. 
Del. 1977). 


Conclusion 


The purpose of this article has 
been to provide a practical means for 
understanding the role of statistics in 
equal employment opportunity liti- 
gation to the attorney who may have 
limited knowledge of statistics. 

We have discussed both the theory 
of statistics as one of logic in which 
inference plays a dominant role. 
Inference, however, cannot be 
properly drawn unless certain logical 
fallacies are avoided. We then dis- 
cussed the subject matter of statistics 
as a methodology of comparison. We 
reviewed five types of statistical 
comparison commonly made in 
equal employment opportunity law 
and the problems often presented to 
the attorney in making these com- 
parisons. 

The author will have accomplished 
his object in writing this article if the 
reader has been helped to ask the 
right questions when confronted 
with statistical evidence or when 
retaining or using a statistician. 0 
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ENVIRONMENTAL LAND USE LAW 


Enactment of building 
moratoria in Florida 


By Lawrence W. Smith 


The virtually unchecked growth 
experienced by urban areas in the 
United States during the 1950's, 
1960’s and early 1970’s placed tre- 
mendous pressures on communities 
for increased services and on urban 
environments generally. The 
desirable climate and miles of coast- 
line made Florida especially attractive 
for development. Many local govern- 
ments, in response to this accelerated 
growth, began to reevaluate their 
zoning and land use plans, and the 
Florida Legislature mandated com- 
prehensive planning by enacting the 
Local Government Comprehensive 
Planning Act (LGCPA) in 1975.! 

When local governments in 
Florida and in other jurisdictions 
took steps to initiate the comprehen- 
sive planning process, many also 
enacted ordinances intended to 
maintain the status quo during the 
interim between formulation of the 
plan and its adoption. Not since the 
early days of zoning have these 
interim, or stopgap, controls been so 
popular. 

Present day interim measures, 
although widely varied in nature, 
often take the form of moratoria on 
permits for municipal services— 
primarily sewerage connections—or 
for construction.2 Moratoria have 
been distinguished, however, from 
earlier stopgap zoning measures in 
that these modern-day controls 
frequently preclude all development 
(or perhaps development of a 
specified nature).° 

The impending enactment of a 
revised land use plan or compre- 
hensive zoning regulation has 
spurred several Florida local govern- 


ments to use moratoria to forestall 
development before the plan or 
regulation can be adopted. Although 
several of our appellate courts have 


| been faced with challenges to such 


devices, Florida case law is decidedly 
silent on the issue of the procedural 
or constitutional validity of mora- 
torium ordinances.‘ A need exists in 
Florida for a decision conclusively 
establishing the circumstances under 
which such a moratorium ordinance 
will be justified. Perhaps more 
important, however, is the need 
for a crystalization of the procedural 
requirements to which municipalities 
and counties in Florida must adhere 
to satisfy due process in moratorium 
enactment. 


A brief history of interim controls 


It has been understood since 1926 
in the United States that zoning by 
local governments is a valid exercise 
of the police power. With that early 
pronouncement by the Supreme 
Court in Village of Euclid v. Ambler 
Realty Co.5 came a virtual avalanche 
of zoning controls across the nation. 
Local governments, if they had not 
already done so, took action to 
initiate comprehensive zoning of 
their communities.® Variations on the 
traditional “Euclidian” zoning 
developed as cities and counties 
strove to maintain orderly growth 
and, as a result, a panoply of mecha- 
nisms became available to a local 
government in controlling develop- 
ment within its jurisdictional limits. 

Development of any effective 
zoning ordinance takes time, 
however, and communities were 
often faced with an outbreak of 
permit applications from builders 
who wished to avoid new restric- 
tions. Thus, the interim or stopgap 
regulation, predecessor of the mora- 
torium, was born to maintain the 
status quo until the legislation 
became effective. 

Case law is replete with decisions 
both upholding and striking down 
these interim or stopgap measures in 
the face of challenges by landowners 
seeking to develop their property.’ 
Historically, local governments have 
had to withstand challenges to 
interim controls on three fronts: (1) 
lack of statutory authority to enact 
interim ordinances; (2) improper 


execution of procedural require- 
ments in their enactment; and (3) the 
reasonableness of the enactment, 
especially as applicd to a particular 
plaintiff.§ 

Although the issues and require- 
ments of stopgap regulation seem 
clear enough on the surface, espe- 


. cially with respect to the statutory 


authority and procedural aspects, the 
lack of consistency among deci- 
sions considering stopgap controls 
prompted one court to conclude that 
“[o]wing to the lack of identity of 
constitutional and/or statutory 
provisions, it will serve no useful 
purpose to discuss such decisions.”® 

When interim or stopgap ordi- 
nances are upheld, it is usually to 
prevent what one court calls a “race 
of diligence” between landowners 
trying to develop their property and 
local government officials trying to 
bring a comprehensive plan or zoning 
ordinance on line.!° One of the 
earliest cases involving an interim 
regulation enacted to postpone 
development pending adoption of a 
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comprehensive zoning ordinance 
was Miller v. Board of Public Works." 
In Miller the court upheld an 
emergency ordinance passed by the 
City of Los Angeles temporarily 
prohibiting construction of dwellings 
for more than two families until the 
zoning plan with a like provision 
could be enacted. The court took 
judicial notice of the fact that it takes 
time to develop comprehensive 
zoning, and thus upheld the emer- 
gency measure as a method of 
preventing a rash of construction 
during the pendency of the plan.!® 
It is interesting to note that in 
Miller the plaintiff had been given a 
permit to erect a four-family flat 
which was subsequently revoked. 
When he petitioned for mandamus to 
compel reissuance of the permit, the 
city enacted the subject ordinance as 
an emergency measure. Despite this 
manner of adoption, the California 
Supreme Court refused to order the 
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city to reissue the permit, basing its 
decision on the city’s unquestioned 
statutory authority to enact zoning 
legislation and the general desir- 
ability of comprehensive zoning. 
The court clearly recognized, then, 
that the interim ordinance was 
indeed a zoning ordinance and was 
limited only by the city’s authority, 
however broad, to promote health, 
safety, morals or general welfare of 
its residents.!° 

The Miller decision is indicative of 
the rationale applied by many early 
courts to stopgap measures where 
enabling statutes conferred broad, 
general zoning authority upon a local 
government.!4 Other cases, however, 
indicate the unwillingness of certain 
courts to uphold interim ordinances 
restricting development pending 
enactment of comprehensive land 
use controls in the absence of explicit 
statutory authority. One strongly- 
worded decision which adopts 
this position is Kline v. City of 
Harrisburg.® 

In Kline the City of Harrisburg had 
adopted an ordinance which pro- 
hibited the erection of any building 
other than a single family residence, 


giving as its reason the impending 


enactment of a comprehensive 
zoning ordinance.'® Although statu- 
tory provisions clearly bestowed 
broad powers of self-government on 
municipalities such as Harrisburg, 
the Pennsylvania Supreme Court 
held that the ordinance was a zoning 
ordinance and as such was subject to 
the procedural restrictions governing 
zoning enactments.!7 Since the city 
had complied with none of the neces- 
sary notice and hearing provisions, 
the court declared the temporary 
ordinance invalid. 


[BJefore specific legislative authority was 
given municipalities, they did not have the 
authority under their general powers to enact 
zoning ordinances. . . . It is our opinion that the 
municipalities must comply with the provi- 
sions of the statute before they can enact any 
restrictions."8 


Recent moratorium decisions 


Moratorium ordinances, although 
perhaps not identical to interim or 
stopgap zoning, are certainly the 
product of the same _ parentage. 
Indeed, the concepts are the same, if 
the two types of regulations are not.!® 
One author, while not referring 
specifically to moratoria, notes that a 
variety of controls are available 
simply by applying the interim 
regulations not to zoning but to 


buildings, housing, subdivisions, 
drainage systems and _ highway 
construction.2° Even so, recent cases, 
whether determining the validity of 
moratoria restricting zoning or build- 
ing activity, indicate that courts 
continue to base their decisions on 
either the statutory authority to enact 
such provisions, procedural com- 
pliance with the zoning enabling 
statute or the reasonableness of the 
moratoria. 

A laundry list for determining the 
reasonableness of a moratorium 
imposed on all development pending 
adoption of a comprehensive plan 
was set out in Almquist v. Town of 
Marshan.2' The Minnesota Supreme 
Court held that such an ordinance 
would be valid if: (a) it is adopted by 
the town in good faith; (b) it is not 
discriminatory; (c) it is of limited 
duration; (d) it is for the purpose of 
the development of a comprehensive 
plan; and (e) the town board acts 
promptly to adopt such a plan.®2 

The court in Almquist recognized 
that the formulation of a compre- 
hensive plan is a time-consuming 
process, noted that the moratorium 
was in the nature of a stay ordinance 
rather than a permanent regulation, 
and held the measure valid since the 
planning had proceeded promptly. 

Another recent moratorium case— 
in which the validity of a regulation 
imposing a two-year freeze on the 
construction of apartment buildings 
was questioned—is Collura v. Town 
of Arlington.24 A landowner, whose 
efforts to erect a six-story apartment 
building were thwarted by the 
moratorium, attacked the regulation 
on the grounds that the town had no 
“authority to enact a bylaw tempo- 
rarily suspending the operation of an 
existing zoning bylaw.”* 

The court responded by upholding 
the moratorium as a properly enacted 
zoning ordinance. Moreover, it 
found no merit in the landowner’s 
challenge that because of the regula- 
tion’s temporary nature, it did not fall 
under the classification of a zoning 
amendment.*6 


Regardless of the time period, it is still a 
zoning provision. . . . “Indeed, all zoning 
regulations are ina sense ‘interim’ because they 
can be amended at any time, after proper 
notice and subject to certain limitations.” . . . 
Since the effect of [the moratorium] was to 
rezone the district for a two-year period, it 
must be deemed an “amendment” to the 
existing zoning bylaw.?’ 

The Collura court placed great 
emphasis on the town’s close ad- 


herence to the procedural require- 
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ments involved in enacting zoning 
amendments. It held that the broad 
powers conferred upon municipali- 
ties by the state’s zoning enabling 
legislation allowed this type of 
enactment.”8 

Although Collura dealt with a 
regulation explicitly termed a “mora- 
torium” by the town itself, the court 
saw fit to uphold the ordinance onan 
“interim zoning” justification. 
Recalling the early decision in Miller 
v. Board of Public Works,* very little 
difference can be discerned between 
the rationale of the two courts 
holding the ordinances—one a build- 
ing permit moratorium and the other 
couched in interim zoning language— 
to be valid exercises of the munici- 
palities’ power under the respective 
zoning enabling acts. It seems then 
that local governments imposing 
moratoria, however reasonable 
under the circumstances, should look 
to their enabling legislation for 
authority to enact such regulations. 
Also, if specific zoning adoption 
procedures are set forth, a local 
government would be well advised 
to follow such procedures closely to 
avoid potential challenges on grounds 
of inadequate notice and hearing. 

The theory that moratoria—either 
on building permit applications or on 
specified land uses—are, in actuality, 
amendments to zoning ordinances is 
supported in several jurisdictions.*° 
The conclusions reached are not 
always consistent, however. For 
instance, in a 1980 Connecticut 
decision, Schrader v. Guilford 
Planning and Zoning Commission,*! 
a moratorium ordinance was held 
invalid despite its adoption as an 
amendment to the zoning ordinance. 

The court found that the desired 
result of prohibiting planned resi- 
dential developments could have 
been accomplished by completely 
repealing all regulations relating to 
such developments. However, since 
the planning and zoning commission 
merely sought to achieve the prohibi- 
tion via enactment of the moratorium, 
adopted as an amendment to the 
zoning ordinance, the restriction was 
held invalid.*? Despite the court’s 
unique reasoning and subsequent 
invalidation of the moratorium, the 
analysis was still in terms of com- 
pliance with the zoning enabling 
statutes.*3 


Florida’s position 


Since no appellate court in Florida 
has met the issue of a moratorium’s 


validity head on, one may only 
speculate as to the ultimate position 
which the state’s judiciary will adopt 
with reference to the reasonableness 
criteria and the enactment proce- 
dures required. Apart from the 
reasonableness of such an ordi- 
nance—which could arguably be 
decided on a case-by-case basis by 
applying the Almquist test**—on 
what standards may a local govern- 
ment rely in enacting moratoria 
regulations? Some guidance may be 
drawn from zoning enabling statutes 
and several Florida decisions con- 
struing local government power 
under that legislation. 

Although municipalities and 
counties in this state draw their 
power of self-government from the 
Florida Constitution,*> the Florida 
Legislature has established minimum 
procedural requirements for their 
adoption of ordinances and resolu- 
tions. These are found in Chapters 
166 and 125 of the Florida Statutes 
for municipalities and counties, 
respectively.** In so providing, the 
legislature was careful to distinguish 
procedures required for enacting 
zoning ordinances from those re- 
quired for other local legislation. The 
provisions for notice and hearing of 
zoning enactments are much more 
stringent.*” Furthermore, the legisla- 
ture also mandated that any ordinance 
“which enacts or amends a land use 
plan or which rezones private real 
property” cannot be adopted as an 
emergency enactment.*® 

In addition to the police power 
provisions contained in Chapters 166 
and 125 of the Florida Statutes, local 
governments are authorized by Part 
II, Chapter 163 to “plan for future 
development, adopt and amend 
comprehensive plans to guide 
further development, [and] adopt 
and enforce zoning regulations.”* 
Even so, the legislature emphasized 
that adoption and amendment of 
regulations under this authority be 
carried out with “due public notice” 
to all owners of land as well as 
persons directly affected by the 
proposed legislation.*® 

If a local government has elected 
to proceed under Part II of Chapter 
163 and adopt land use regulations, it 
is bound by the procedural provi- 
sions of that chapter, as well as those 
of Chapters 166 or 125, when it 
undertakes an amendment to its 
zoning ordinance. The Florida First 
District Court of Appeal, in Townley 
v. Marion County,*! went an extra 


step in holding that a noncharter 
county must proceed under Part II of 
Chapter 163 if it exercises its power 
to zone. 

In Townley, Marion County had 
adopted an ordinance extending its 
zoning regulations to cover all county 
lands outside incorporated munici- 
palities. In so doing, it failed to 
follow the procedures set forth in 
Part II, Chapter 163. The court 
rejected the county’s argument that 
the ordinance was valid, given the 
broad powers of self-government 
contained in Chapter 125. It held, 
rather, that the provisions in Chapter 
125 must be “read in pari materia 
with the provisions of Part II, 
Chapter 163, Florida Statutes,” and 
that the latter statute implemented 
the broad zoning authority granted 
by Chapter 125. 

In light of the case law from other 
jurisdictions holding that moratoria 
are actually zoning enactments, 
compliance with the procedural 
requirements becomes essential to 
the validity of a moratorium ordi- 
nance. If, indeed, a local government 
in Florida even has statutory authority 
to enact moratorium ordinances,“ 
the crucial question remains: Will 
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Florida courts construe moratoria to 
be zoning regulations, and, if so, 
what degree of compliance with 
zoning enabling procedures will be 
required? 

The closest Florida appellate 
decision on this point is Ellison v. 
City of Fort Lauderdale.“ In Ellison 
the city had enacted an ordinance 
without public notice or hearing 
which prohibited the keeping of 
horses on land zoned R-O (residential- 
office). The petitioner-landowner 
owned land zoned R-O which he 
used for a kindergarten; five days 
before enactment of the subject 
ordinance he had placed two ponies 
on the property for use of the kinder- 
garten. He was arrested and convicted 
for violating the subsequently 
enacted regulation. 

The landowner attacked the 
validity of the ordinance as an 
improper enactment for its failure 
to comply with the procedural 
requirements applicable to zoning 
ordinances and as an improper 
enforcement against a prior noncon- 
forming use. The lower appellate 
court upheld the trial court’s finding 
that the challenged ordinance was 
not a zoning ordinance, but rather 
“an exercise of the city’s general 
police power relating to health, 
morals and general welfare,” and 
affirmed the conviction.‘ 

The Florida Supreme Court re- 
versed. It rejected the lower courts’ 
holdings that the city was not bound 
by procedures governing zoning 
enactments in adopting the ordi- 
nance: 


Clearly the restriction imposed by the ordi- 
nance in question is a use regulation. 
It is true that zoning power is justified only 
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as an exercise of the general police power but 
this will not permit a municipality to evade the 
protections thrown about the citizen’s use of 
his property by the legislative limitations 
imposed on the zoning power by the device of 
labeling a zoning act a mere exercise of police 
power. Specific grants by the Legislature 
always limit general grants. The specific grant 
of zoning power is conditioned by the pro- 
vision for notice and public hearing. Since the 
City Commission did not comply with the 
notice and public hearing provisions, the 
ordinance under which the petitioner was 
arrested and convicted was invalid. 

Under the Ellison doctrine, it is 
clear that an ordinance affecting 
land use must be enacted under 
procedures governing zoning rather 
than pursuant to general police 
powers. Since building moratoria 
obviously have this effect, the con- 
clusion seems inescapable that their 
enactment must comply with zoning 
procedures. 

A similar holding concerning an 
emergency enactment is found in 
City of Miami Beach v. State ex rel. 
Fontainbleau Hotel. In that action 
the city allowed a landowner to 
proceed with construction of a 14- 
story addition to an ocean-front hotel 
on the condition that he cure certain 
defects in the plans. When the owner 
submitted the corrected plans with 
his second permit application, he was 
denied a permit based on an emer- 
gency ordinance which had been 
enacted between his initial and 
subsequent permit applications. 

The ordinance, which set height 
and setback restrictions on ocean- 
front structures, was challenged by 
the landowner as not meeting the 
procedural requirements of the city’s 
zoning enabling act. The city re- 
sponded, as did the city in Ellison, 
that it was authorized to enact the 
ordinance under the general police 
power of the city charter. 

The court found that “this au- 
thority to so materially limit the use 
of property ought not be inferred 


under [a] general grant of author- 
ity. .. . This is especially true when 
the specific grant of authority from 
the legislature contains limitations on 
the use of that authority designed to 
protect the public from a hasty or ill 
advised use of that authority.”4 
Thus, the court held that an emer- 
gency measure, passed without 
notice and hearing, was invalid and 
could not operate to deprive the 
owner of his building permit.” 


Conclusion 


Ellison, Fontainbleau Hotel and 
numerous cases from other juris- 
dictions clearly indicate that the 
validity of a building moratorium 
depends on its compliance with 
procedures governing enactment of 
zoning ordinances. Many other 
Florida cases conclusively state that 
mandatory compliance with those 
procedures will be expected in 
zoning regulation enactments. City 
of Hollywood v. Pettersen states the 
law in terse language: “In the promul- 
gation of zoning regulations there 
must be strict adherence to the 
requirements of notice and hearing 
preliminary to the adoption of such 
regulations.”®° 

Local government and land use 
lawyers must certainly look to zoning 
procedures contained in F.S. 
Chapters 166 or 125 in considering 
the enactment of or discerning the 
validity of a moratorium ordinance. 
In addition, under Townley, the 
provisions in Part II of Chapter 163 
also govern the actions of a non- 
charter county and any municipality 
or charter county which has elected 
to adopt zoning in accordance with 
that chapter. Any other local govern- 
ment would also be bound by the 
zoning enactment procedures set 
forth in its county or municipal 
charter. 

Although a building moratorium 
can still play a useful role in main- 
taining the status quo ina community 
pending adoption of a comprehen- 
sive plan or zoning regulation, the 
device must be used prudently. 
While it seems clear that zoning 
procedures must be closely 
followed, Florida appellate courts 
have not ruled on the question of 
statutory authority to enact such 
restrictions nor have they established 
a reasonableness criteria. Until a 
definative ruling settles these issues, 
practicing in this area will involve 
speculation and a patchwork of law 
from other jurisdictions. oO 
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FAMILY LAW 


Critical factors which 
influence equitable 
distribution awards 


By Judge Phillip W. Knight 
and Marsha B. Elser 


Prior to the appearance of 
Canakaris on the Florida scene, 
trial courts were limited in their 
ability to award property or property 
interests titled in the name of one 
spouse to the other spouse. The court 
could only transfer title to property 
between spouses by finding that the 
requirements for special equities had 
been met! or that a spouse “needed” 
lump sum alimony which the 
husband could afford to pay.? 

Canakaris has defined but not 
impaired® the trial judge’s use of 
special equity to award property ina 
dissolution proceeding and, contrary 
to recent comments ina _ national 
publication,‘ the doctrine of special 
equity is alive and well in the State of 
Florida. 

Conversely, the substance of what 
was called lump sum alimony* has 
been expanded drastically. The 
Florida Supreme Court—relying 
upon that portion of the dissolution 
chapter of our statutes which states 
that “The Court may consider any 
other factor necessary to do equity 
and justice between the parties,”® 
together with its own reiteration of 
the principles enunciated in Brown v. 
Brown’—created, with lump sum 
alimony as its vehicle, the doctrine of 
equitable distribution in Florida, i.e., 
what the Supreme Court called 
“basic fairness,” in a true partnership 
marriage. 

In that memorable decision the 
Supreme Court cautioned the courts 


of appeals in the various districts to 
give wide latitude to the discretion of- 
the trial judges.® Although not all of 
the appellate courts have entirely 
heeded that admonition, there are at 
least some prominent counsel in the 
llth Judicial Circuit who seem to 
think “the Canakaris decision has 
made 600-pound gorillas out of every 
trial judge.” 

Although equitable distribution is 
fundamentally a doctrine of basic 
fairness to partners of a marriage 
who have become warring parties, it, 
combined with great discretion, 
places a burden upon the court to 
consider, listen to, and weigh a 
myriad of testimony and evidence in 
the hope that in a few hours or days 
of trial time the circuit judge can 
assimilate and then disseminate what 
often amounts to a lifetime of marital 
acquisitions and the future security 
or insecurity of a husband and a wife. 


Financial state of the union 


The trial court can only fairly 
distribute the assets of a marriage if it 
has knowledge of the full extent, 
nature and source of all property. Of 
course, counsel for the parties is 
under more pressure than ever 
before to obtain full and complete 
discovery of all assets and to uncover 
hidden sources. Needless to say, the 
divorce attorney’s liability for negli- 
gence suits for his or her failures to 
conduct such discovery as will un- 
cover all assets is greatly enhanced.!° 

It is imperative that the court know 
the entire extent and nature of the 
assets (including pension, retirement 
and other expectancies) so that it can 
determine that a husband/spouse has 
the financial ability to pay the lump 
sum award!! without substantially 
endangering his economic status!® 
even though portions of his separate 
assets may not be eligible for distri- 
bution to the wife because they are 
not marital assets. 

Vested interests in pension plans 
should be put into the “kitty” for 
equitable distribution if they have 
been acquired during the marriage. 
This principle has long been estab- 
lished in New Jersey where pension 
funds are considered wage substi- 
tutes and a form of deferred com- 
pensation.'4 Nonvested interests, 
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however, are merely speculative and 
not part of the “pie.” 


Determining assets to be included 


The source of assets to be placed in 
the equitable distribution “kitty” at 
the time of dissolution appears to be 
a relevant consideration (whether 
assets were acquired from a source 
unconnected with the marital 
relationship, prior to the marriage, 
by gift, by inheritance, after separa- 
tion or before final judgment) but 
there are neither statutory guidelines 
nor uniformity in case law to deter- 
mine that which is included. In fact, a 
finding of a special equity in certain 
property—while removing that 
property from the kitty—does not 
make that special equity item 
immune from distribution to the 
other spouse. 

The Supreme Court in Canakaris 
in part created this problem by its 
reference to the fact that certain 
properties acquired during the 
marriage “were not the result of any 
premarital or independent source, 
such as a gift or inheritance.”!5 While 
this comment in the Canakaris 
decision may be indicative that assets 
originating prior to the marriage or 
independent of the marriage rela- 
tionship would be exempt from 
equitable distribution, the decisions 
in the district courts of appeal open 
up these questions to even more 
doubt. 

In Rosen v. Rosen"® assets willed to 
a husband were held not to be subject 
to equitable distribution to the wife, 
since the funds awarded to her were 
the husband’s monies and not ob- 
tained through the efforts of the 
parties during the marriage.!” 

Schwartz v. Schwartz, however, 
from the same district court of 
appeal affirmed an award to a wife 
of a 30 percent interest in a vacation 
home acquired by the husband from 
sources unconnected with the marital 
relationship.'® The confusion 
brought about by these two con- 


flicting decisions becomes even 
more perplexing when one continues 
to read carefully the Schwartz 
opinion which, while affirming the 
interest of the wife in the vacation 
home acquired by the husband from 
independent sources, reverses an 
award to the wife of a $300,000 cash 
payment based on, among other 
grounds, the fact that the assets were 
willed or given to the husband by his 
family. The ingredient which seems 
to put nonmarital assets into the 
equitable distribution pot is “justifi- 
cation”; for example, the wife’s 
contribution, while not enough to 
create a special equity, nevertheless 
can be sufficient to qualify as a 
“justification” for equitable dis- 
tribution. 

What about a cutoff point for 
determining what assets are to be 
included in the equitable distribution 
pie and subject to judicial slicing? 
Shall the court consider assets ac- 
quired by either party up to the date 
of dissolution of marriage, or only to 
the date of separation of the parties—. 
or, alternatively, through the date of 
filing of a petition for dissolution of 
marriage? Canakaris has raised these 
questions too. There the parties had 
been separated for 13 years prior to 
the entry of a final judgment of 
dissolution, and the court in dis- 
cussing the facts noted that the major 
part of. the assets of the parties had 
been acquired prior to their sepa- 
ration.!® 

While there is no Florida decision 
as to the cutoff date discussed, these 
writers take the position that only 
those assets acquired while the 
marital “partnership” was viable are 
to be included. This position would 
necessitate the court’s selection of a 
date at which the marriage is deemed 
ended. 

New Jersey—from which we may 
draw many valuable parallels con- 
cerning equitable distribution—with 
a similar rationale as that espoused 
here, takes the position that the date 
of filing of a complaint fixes the 
termination date of a marriage unless 
there is a written separation agree- 
ment prior to the date of filing.?° 
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Positive and negative influences 
on accumulations of assets 


How were the parties’ assets 
acquired? What roles did each of the 
parties play in accumulating or dissi- 
pating the marital estate? These are 
factors that the court should 
consider. 

Prior to the advent of equitable 
distribution, it was necessary for a 
wife (since in most cases the husband 
managed family properties and busi- 
nesses) to prove that her special 
efforts in the family enterprise were 
over and above marital duties?! and 
produced a tangible gain to which 
she would be entitled. This is no 
longer necessary. 

One of the clearest examples of 
this change in the wife’s burden— 
and a well written opinion ona wife’s 
contribution to the success of a 
family business titled in the name of 
the husband—is Neff v. Neff.2* In 
that case, the wife not only per- 
formed household chores but over 
many years worked in the family’s 
restaurant at least two shifts per day, 
seven days a week, in between school 
recess hours of her children and her 
other domestic duties. At the time of 
the divorce the original family 
restaurant had prospered and 
expanded into a successful chain. 
When Mrs. Neff sought a special 
equity in the business her husband 
pointed out that she had been com- 
pensated for her services with a 
salary of $125 per week. 

Although the trial court denied 
Mrs. Neff’s special equity claim, 
awarding to her instead the marital 
home, some real estate and perma- 
nent alimony, the appellate court 
found this award inadequate. In very 
strong language the Second District 
reversed stating that “a partner who 
has helped build a substantial estate 
need not and should not be on the 
dole”? and that “Canakaris and 
Duncan provide a more equitable 
and a more dignified solution.”*4 The 
court implied that the failure to com- 
pensate Mrs. Neff appropriately is 
effectively a denial of her proprietary 
rights to the business. 


What about misconduct 
with assets? 


In Neff, in its directions on re- 
mand, the Second District hinted at 
misconduct of the husband in dimin- 
ishing the marital estate by making 
substantial gifts to the parties’ 
children. The appellate court di- 


| 

i 


rected the trial judge to consider the 
propriety of such gifts. 
Misconduct with assets by one 
partner in a marriage has been 
considered in other jurisdictions.”® 
Of interest to the court would be 
knowledge that a spouse has trans- 
ferred property to third parties as 
gifts or at nominal cost, or has con- 
verted the other partner’s property. 
Some cases have even noted a 
spouse/wife’s efforts and sacrifices 
by living frugally in order that money 
be available for investment,2’ or the 
ability or inability of a spouse based 
upon experience in the marriage to 
manage money or property. 


Contributions of the homemaker 


The adoption of the language of 
Brown v. Brown, supra, by the 
Florida Supreme Court gave voice, 
at long last, to the premise that a wife 
who has devoted her time and effort 
to the duties of homemaker has made 
substantial contributions to the 
marital partnership for which she 
should be sufficiently compensated.”® 

How shall a wife’s contribution as a 
homemaker be measured? How 
much recompense should she re- 
ceive, and how does the court view 


the homemaker who perhaps is a 
poor cook, or can’t balance a check- 
book, or alternatively, is a super- 
woman in her various roles as 
mother, wife and housekeeper. 

Creative attorneys who have had 
exposure and experience with 
concepts of property distribution in 
jurisdictions outside Florida have 
evolved sophisticated theories of 
proving up the value of the home- 
maker’s contribution to the mar- 
riage.2® Essentially, however, the 
proofs boil down to two fundamental 
approaches. 

First, the replacement cost ap- 
proach wherein proof is offered to 
the court as to the expense in hiring 
an individual to perform all the 
various functions of the wife, to wit, 
cook, maid, laundress, hostess, nurse, 
nanny, etc. It is easy to see how, using 
this approach, the “cost” of a wife 
can be substantially greater than the 
income of the husband. 

The second approach is based 
upon lost opportunity and is geared 
to placing a value upon the career 
that has been given up by the home- 
maker on account of her duties as a 
wife and mother.*® Also, the home- 
maker has relinquished a financial 


independence that she might have 
otherwise enjoyed. Going a step 
further, one might consider the value 
of lost alimony or position in employ- 
ment to the woman who relinquishes 
same for marriage to a husband. 

Without regard to which of the 
various approaches are used—or if 
combinations are employed—it 
appears that the singlemost_in- 
fluential factor is the length of the 
marriage.*! The longer the marriage, 
the greater the presumption that the 
partnership was stable and _ pro- 
ductive, and that the assets accumu- 
lated were via the cooperative efforts 
of both parties. 

In many marriages the wife’s role 
extends beyond the duties of “chief 
cook and bottle washer,” and in 
valuing the homemaker’s partici- 
pation the court may consider contri- 
butions and sacrifices such as: the 
corporate wife who entertained and 
cultivated persons who advanced her 
husband’s career; who performed all 
monetary and bookkeeping duties 
for the family; who changed her 
religion, or moved frequently to 
accommodate the husband’s career; 
who cared for a chronically ill child, 
or tolerated a resident in-law. The 
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wife may have cared for the hus- 
band’s children of a prior marriage, 
or vice versa. One spouse may have 
suffered through bouts of intemper- 
ance of the other, or may have had to 
cope with the mate’s physical 
disability. Some wives or husbands 
make their greatest contribution as 
mentor and confidante of the other. 
And, while we know of no cases 
speaking to the issue, sexual com- 
patibility or services may be heaped 
on the pile of “factors” to be con- 
sidered. 

The role of the nontraditional or 
working wife deserves special 
consideration, particularly if she 
performs all the homemaking duties 
as well as provides all or part of the 
family’s support.*? 

A mitigating factor to valuing the 
homemaker’s services is evidence 
that the husband performed sub- 
stantially in the home. Husband may 
have been primary caretaker of the 
children, supervised cleaning and 
maintenance and perhaps even may 
have done the cooking and grocery 
shopping. 

Some wives have participated in 
the earning of a professional degree, 
or education. In Florida this con- 
tribution must be, by statute, con- 
sidered in determining alimony to a 
wife or husband.** In many instances, 
however, the only “asset” of the 
marriage is the husband’s license to 
practice or his diploma with divorce 
occurring frequently prior to the 
accumulation of any other marital 
property. But how shall this wife be 
recompensed? Has she made a 


homemaker’s contribution toward 
acquisition of her husband’s degree, 
or is the degree a marital asset from 
which she should receive a pro- 
portionate share? 

Generally, the husband’s future 
earnings are not equitably distributed 
to the wife*4 but this is not always 
true.35 The inequity of such a trend is 
manifest, yet no simple solution is 
available. The question, not yet dealt 
with by courts in Florida, is clearly 
set forth in an article by Cynthia 
Greene for The Florida Bar Journal: 

. whether an educational degree is to be 
considered a marital asset subject to [their] 
division and, if so, whether because the 
husband retains the asset, the wife is to be 
recompensed for her direct contribution or is 
to be awarded assets or funds as a proportional 
share of the future earnings of the husband 
made possible by the acquisition of the 
degree.** 

The problems raised in these 
circumstances are a challenge to 
the “basic fairness” discussed in 
Canakaris. We are certain that in time 
creative attorneys and jurists will 
arrive at a reasonable solution. 


Health, standard of living, 
vocation and “fringe benefits” 


Certainly, the health of the parties 
is relevant and in at least one Florida 
case, the appellate court upheld an 
award to a wife over husband’s 
protest that the trial judge actually 
was providing post mortem security 
for the wife on account of the 77- 
year-old husband’s poor health. The 
Fourth District found that such a 
consideration was within the trial 
court’s discretion so long as the 
results were equitable.*” 

Other courts have found that 
mental health is a relevant factor and 
not a bar to equitable distribution.** 
Of course, both mental and physical 
health bear on the needs of a party 
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and, although this should be only a 
consideration for periodic alimony 
awards, it does influence the overall 
picture. 

Lawyers constantly harangue the 
courts with evidence of standard of 
living. While this may be relevant, it 
is too often overemphasized. It is not 
often that two households can live as 
comfortably as did one on the same 
amount of money. From a practical 
standpoint, lawyers must recognize 
that the court is sophisticated enough 
to know when there is not enough 
money to go around twice and, 
further, that the court is under no 
obligation to perpetuate the style of 
living for one of the parties when it is 
not feasible to do so. 

As might be expected, age, 
occupation and vocational abilities 
are significant but probably not 
worthy of a great deal of court time. 

Little has been said or written 
about the “fringe benefits” received 
by the homemaker/spouse, for 
example, room and board, health 
care, transportation, companionship, 
etc. These, too, are considerations. 


The role of conduct 


The term “no-fault” divorce is 
really a misnomer. Fault is still 
around and still relevant although the 
extent of its role in Florida equitable 
distribution remains uncertain. 

The Florida Supreme Court, in 
Williamson, said the conduct of a 
spouse may affect the court’s 
financial determinations where the 
funds are insufficient to adequately 
support two households.*® Although 
Williamson was decided prior to the 
adoption of principles of equitable 
distribution, other cases such as Bird 
v. Bird speak of the poor conduct of a 
spouse as “justification” for an award 
of lump sum alimony“ and the same 
considerations have been influential 
in some foreign jurisdictions‘! while 
not in others.*2 

Courts generally dislike hearing 
cumulative evidence of adulterous 
behavior, and the relative signifi- 
cance of one affair during the last six 
months of an ongoing marriage as 
compared to the constant stream of 
gifts given to various mistresses and 
lovers over several years will depend 
on the subjectivity of the particular 
trier of facts. 

Testimony as to conduct is.an 
appeal to the discretion of the court 
and must be handled carefully lest 
the husband’s complaints of a nag- 
ging wife, sloppy housekeeper, poor 


cook, etc., backfire and disturb the 
court rather than mitigate the wife’s 
role in marriage—as, for example, in 
Neff when the court found the 
husband who was disparaging of his 
wife’s contributions to be “long on 
platitude and short on gratitude.”* 


Tax consequences 


Tax considerations are relevant in 
any dissolution of marriage action 
and the effects of taxation on an 
award can operate to undo the equity 
attempted by the court.4 

For example, let the court know 
that, where a finding of special 
equity is within the range of dis- 
cretion, such a finding and award 
may well result in a nontaxable 
event to either spouse, as will a 
proportionate division or partition of 
jointly held assets. Any other ex- 
changes or transfers have tax conse- 
quences.** Without such knowledge, 
the court may not allow for payment 
of taxes or other considerations. 
Further, the failure to make such 
information known may be. mal- 
practice. 

Not only is it vital that all assets to 
be distributed be valued but, from a 
practical point of view, a list of all 
such assets should be tendered to the 
court at the close of the trial. These 
writers suggest that practitioners 
have an expert witness available to 
give recommendations favorable to 
their client as to how such assets 
might be divided and what the tax 
consequences would be. o 
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TAX LAW NOTES 


The new Section 
385 Regulations— 
the death of the 
demand note 


By Joseph W. Jacobs 

A tradition is emerging in the 
Treasury Department, one which 
permits departing Treasury officials 
to implement one questionable 
policy, leaving their successors to 
take the heat. On his last day in office, 
then Treasury Secretary William 
Simon directed the Internal Revenue 
Service to postpone the effective 
date of an earlier revenue ruling con- 
cerning corporate income resulting 
from the lapse of warrants.'! This 
action saved LTV Corporation from 
a probably $100 million tax defi- 
ciency. The Carter Treasury’s parting 
shot came on New Year’s Eve, 1980. 
That day’s Federal Register pub- 
lished in final form some 22 pages of 
Regulations creating radically dif- 
ferent rules for distinguishing cor- 
porate debt from corporate equity.” 

These final Regulations, by their 
own terms, do not apply to “instru- 
ments” (the pale term used to de- 
scribe any written debt obligation) 
issued before April 30, 1981.3 The 
Reagan Administration, discovering 
strong opposition to the Regulations 
from the tax bar,‘ further suspended 
their effective date until December 
31, 19815 presumably to permit 
review of the Regulations by the 
Reagan Treasury. Thus, the Regula- 
tions will lie dormant for another 
six months. 

These six months should deter- 
mine the form of the final “Final 


Regulations.” It seems likely that the 
existing structure will survive, be- 


cause the Treasury chose to suspend 
the effective date rather than to 
“revoke the Regulations with a view 
to adopting an entirely different 
approach at some later time,” a 
course of action pressed warmly by 
some critics.® 

This column anticipates the impact 
of the Regulations on the business 
practitioner. Since the text of the 
Regulations themselves is better than 
twice the length of this column, their 
treatment here is necessarily general 
and selective. More complete anal- 
yses have been published elsewhere.’ 


Background 


Owners of closely-held businesses 
have long been wise to do more than 
simply transfer money and property 
to a corporation in exchange for 
stock. A portion of their investment 
should be structured as loans from 
the owners to the corporation for two 
reasons. First, periodic distributions 
made with respect to debt (interest 
paid to the lender) are deductible by 
the corporation,’ while periodic 
distribution made with respect to 
stock (dividends) are not.9 Second, 
repayment of a cash loan produces 
no gain to the lender (and payments 
on a debt instrument issued by a 
corporation to acquire property 
from its owners will produce capital 
gain);!° repayment of an instrument 
classified as stock will generally 
produce dividend income to the 
recipient in the amount of the 
“repayment.”!! 

To illustrate both rules, assume A is 
the sole shareholder of a prosperous 
X Corp., and both are in the 50 per- 
cent tax bracket. A advances $50,000 
cash to X to provide working capital. 
X issues its note, promising to repay 
$50,000 on A’s demand, with annual 
interest payments of ten percent per 
year. If X’s note is characterized as 
debt, X may deduct the $5,000 of 
interest it pays annually to A,'? while 
A will realize $5,000 of interest in- 
come.!3 X’s tax liability will go down 
by $2,500, and A’s tax liability will 
increase by the same amount.!4 
Repayment of principal will produce 
no gain to A.'5 When A and X are 
viewed together, there is no net 
increase in tax liability as a result of 
the loan. 


But if X’s note is labeled stock, then 
X gets no deduction for the $5,000 
dividend.'® Each year A realizes 
$5,000 of dividend income on which 
he pays a tax of $2,500.!7 When the 
“loan” is repaid. A will realize $50,000 
of additional dividend income, and 
pay a $25,000 tax.'§ If the “loan” is 
outstanding for three years before A 
demands repayment, then the com- 
bined increase in tax liability of A and 
X will be $32,500, 65 percent of the 
loan amount. 

Existing case law sets limits on an 
owner's ability to structure his cor- 
porate investment as debt. These 
limits are both generous and poorly 
defined. The cases take an “all-the- 
facts-and-circumstances” approach. 
Some 11 separate factors may be 
evaluated; many of which are simply 
a matter of drafting form instead of 
economic substance.'® For example, 
a landmark Fifth Circuit decision 
sustained a corporation’s capital 
structure where 80 percent of the 
shareholders’ total cash investment 
was debt, stressing that the formali- 
ties of corporate borrowing had been 
closely observed.” 

The Final Regulations would 
radically change the rules. Under 
current law it is a fairly safe bet that a 
well documented $50,000 advance 
from A and X would be treated as 
debt.?! The Regulations would treat 
it as equity.22 The 4:1 “inside” debt/ 
equity ratio upheld by the Fifth 
Circuit?* would be deemed excessive 
under the Final Regulations.*4 


Five key concepts 


The Final Regulations are some- 
thing of a definitional labyrinth. Five 
key concepts form the primary 
elements from which the more ab- 
stract rules and conclusions are built. 
Most of the mischief is contained in 
these five concepts. Thus, they 
receive the bulk of this column’s 
attention. 

1. Debt/Equity Ratio—Section 
1.385-6(g) of the Regulations states 
that a corporation’s debt-to-equity 
ratio is the ratio that its liabilities 
(excluding trade accounts payable 
and certain other short-term obli- 
gations) bear to “stockholder’s 
equity.” Stockholder’s equity is 
based on historic cost principles,?6 
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with the fair market value of the 
shareholder’s investment being 
irrelevant. Thus, if two different 
firms each spend $10 million to filma 
movie, financed $5 million externally 
(from a bank), $4 million from share- 
holder loans and $1 million as share- 
holder’s investment in stock, then 
each has a debt-to-equity ratio of 9:1 


since each has this balance sheet (in 
millions): 
Assets Equities 
Film $10 
Bank Loan $5 
Shareholder loans 4 
Common Stock 
(Net Worth) 1 
$10 $10 


If Firm A made Star Wars (worth, 
say, $100 million) and Firm B made 
Heaven's Gate (worth, say, $2 mil- 
lion), they are obviously dissimilar. 
Firm A would have substantial 
borrowing power from independent 
lenders. The Regulations’ funda- 
mental premise is that shareholder 
loan will be treated as debt if an inde- 
pendent creditor would make a 
similar loan.2”? By using book value 
(with its ease and certainty of calcu- 
lation) and ignoring market value 
(the computation of which neces- 
sarily involves uncertainty in an 
untraded stock) in figuring debt-to- 
equity ratios, the Regulations part 
with economic reality. 

Three specific ratios are critical 
under the Regulations: 10:1, 3:1 and 
1:1. The 10:1 figure is the maximum 
allowable “outside ratio,” the ratio of 
all debt (excluding trade accounts 
payable and the like) to stockholder’s 
equity.*® It is the least troublesome. 
The 3:1 figure is the maximum 
“inside ratio,” the ratio of the owners’ 
debt investment to their equity in- 
vestment.2® In the movie company 
example, the outside ratio is 9:1.°° 
The inside ratio is 4:1.*! If either ratio 
exceeds the applicable outside limit, 
the corporation has “excessive debt,” 
with the result that shareholder loans 
are recast as equity.* 

This 3:1 maximum inside ratio is 
troublesome. A firm organized with 
very modest amounts of shareholder 
loans could easily exceed the 3:1 ratio 
if additional shareholder advances 
are made to cover the firm’s cash 
needs. To illustrate, Corporation Y 
begins business with $75,000 of 


owners’ funds, $25,000 in stock, and 
$50,000 in long-term debt. The 
owners realize start-up losses and 
advance $30,000 of additional funds 
pursuant to a demand note. At the 
end of the first taxable year the firm 
has excessive debt, for its inside ratio 
is 3.2:1.53 Accordingly, both the long- 
term debt of $50,000 and the $30,000 
advance, would be treated as 
equity.*4 

The most constrictive ratio, the 1:1 
ratio, is discussed in connection with 
the next key concept. 

2. Reasonable Interest Rate—In 
several instances instruments are 
treated as debt only if they bear a 
reasonable rate of interest. These 
include demand notes,*> open 
account indebtedness,** and instru- 
ments issued in exchange for prop- 
erty (instead of cash).%7 

Two tests of reasonableness are 
given. The first is a facts-and-circum- 
stances test, offering little certainty 
or planning potential in the absence 
of bona fide documented commit- 
ments from independent creditors.*8 
The second is a “safe-harbor” pro- 
vision. If a loan bears interest at any 
rate between: the interest imposed 
on late payment of tax (currently 12 
percent);°® the Treasury’s periodic 
determination of the average yield 
on Treasury Bonds and Notes (cur- 
rently in the range of 14 percent);*° 
the posted prime rate at any local 
commercial bank (currently 16-18 
percent);‘! and if the corporation’s 
year-end debt-to-equity ratio does 
not exceed 1:1, then the interest rate 
is reasonable.*” 

The apparent generosity of the 
interest rates, permitting loans at 
rates lower than those commercially 
available, is defeated by the 1:1 ratio. 
It is doubtful whether many busi- 
nesses borrowing from their share- 
holders could satisfy the 1:1 ratio. It is 
true that failure to meet this ratio will 
not automatically convert debt into 
equity. The demand or open account 
lender may alternatively establish 
reasonableness through proof of 
commercial availability of similar 
loan terms.* This would necessitate a 
high stated interest rate, probably at 
least the going prime, and would be 
at odds with the owners’ business 
objective of infusing a minimum of 


short-term working capital.‘4 

This 1:1 ratio was soundly criti- 
cized when it first appeared in the 
proposed regulations. The Treasury 
Department’s “Supplementary 
Information” printed in the Federal 
Register just preceding the text of the 
Final Regulations, gives the following 
explanation of its decision to keep the 
1:1 ratio: 

In view of the fact that the safe harbor 
interest rates are, in most cases, below market 
rates, the 1:1 safe harbor ratio has not been 
increased. If this ratio were increased, most 
corporations would be able to rely upon the 
Regulations to avoid the uncertainty inherent 
in the factor-oriented approach of the case law 
and, at the same time, charge below-market 
interest rates on proportionate debt. 

Treasury here admits that “most 
corporations” cannot use the safe 
harbor as currently drafted, and 
apparently believes this to be sound. 
policy. 

3. Independent Creditor—Section 
1.385-6(b) of the Regulations defines 
independent creditor. This status is 
important for two reasons. First, an 
instrument issued to an independent 
creditor cannot be reclassified from 
debt to equity.46 The borrowing 
corporation’s interest deduction is 
secure, as is the lender’s treatment of 
the loan repayment. Second, only 
instruments held by independent 
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creditors are excluded in figuring the 
“inside ratio.”47 


There are two ways to be an inde- 
pendent creditor: first, an all-the- 
facts and circumstances test is set 
forth, useful perhaps in litigation but 
hopelessly vague for planning pur- 
poses;*® and second, a safe harbor 
test, wherein the creditor is “indepen- 
dent” only if he (together with his 
immediate family members and 
certain trusts) owns less than five 
percent of the corporation’s stock.*® 
This should discourage institutional 
lenders from seeking anything but 
nominal “equity kickers” in the form 
of either stock or stock options. 

4. No Second Looks (except in 
hard times)—(Normal Operation) 
Section 1.385-4(b)(1) of the Regula- 
tions states that the status of an 
instrument is fixed “at the time the 
instrument is issued,” although as a 
practical matter the determination is 
usually made at the end of the cor- 
poration’s taxable year, when the 
debt-equity ratios are determined.*° 
Once determined, however, “the 
status of an instrument can never 
change,”*! unless the instrument's 
terms are either not met by the bor- 
rower or are substantially amended.*2 

These observations may be made: 

e Shareholder loans made in year 
two cannot retroactively convert 
valid debt issued in year one into 
equity;** 

e A shareholder may purchase 
(except pursuant to a contrived plan) 
corporate debt originally issued to an 
independent creditor, with assurance 


that the instrument will continue to 
be classified as debt;54 

e An outsider buying a corporate 
obligation from a shareholder runs 
the risk of buying “tainted” debt, that 
is, debt which has been reclassified as 
equity. Such purchasers should 
routinely request warranties from 
sellers;>5 

e “Rehabilitation” of a reclassified 
instrument back into debt status is 
impossible.*® 

(Hard Times) The status of an 
instrument may change if there is a 
failure by the corporation to pay 
principal or interest when due. If 
principal is not paid within a 90-day 
grace period after maturity, then the 
instrument is treated as a demand 
note (unless the holder exercises “the 
ordinary diligence of an independent 
creditor”).57 This may be tantamount 
to reclassification as equity, because 
a demand note is treated as debt only 
if it bears a reasonable interest rate.* 
If the year’s interest is not paid within 
a 90-day grace period following the 
end of the taxable year, then share- 
holder debt is automatically (and 
retroactive to the beginning of the 
preceding taxable year)* reclassified 
as equity, subject to the defense that 
the “owner of the instrument [exer- 
cises] the ordinary diligence of an 
independent creditor.”®° One safety 
valve is provided here: the corpora- 
tion may pay interest with its promis- 
sory note.®! 

5. Fair Market Value—If an instru- 
ment bears an interest rate outside 
the zone of reasonableness,®? then 
§1.385-3(a) of the Regulations re- 
quires a determination of its fair 
market value (FMV). The valuation 
is accomplished by discounting the 
scheduled payments back to present 
value at some discount rate reflective 
of an interest rate which would be 
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imposed by a commercial lender.® 
If an instrument’s stated interest 
rate is beneath the zone of reason- 
ableness, then its FMV is less than its 
redemption price. The _ spread 
between FMV and redemption price 
does two things: first, the spread is 
treated as a contribution to capital, 
that is, additional equity invest- 
ment;®* and second, the spread is 
original issue discount, taxed to the 
holder (and deductible by the issuer) 
ratably over the instrument’s term.® 

The principal abuse to which this 
valuation exercise is directed is 
described in the Supplementary 
Information: 


To gain a tax advantage, a sole shareholder 
might be willing to lend money to its corpora- 
tion at a rate of interest significantly below the 
market rate. The fact that the interest rate is 
less than the market rate has little independent 
economic significance because the difference 
between the interest the shareholder actually 
receives and the amount that would have been 
received if the market rate had been charged 
will remain in corporate solution, and thereby 
increase the value of the shareholder’s stock 
pro rata. 

The idea is that bargain loans to 
corporations will not be, ipso facto, 
reclassified as equity. Instead the 
amount of the loan will be adjusted to 
the instrument’s fair market value. 
The greater the spread between the 
stated interest rate and the com- 
mercial arm’s-length rate, the lower 
the instrument’s FMV and the greater 
the discount income to be realized by 
the lender. 

This concept is commendable, in 
that it recognizes fair market value of 
instruments. It is, however, a radical 
approach, and one which is bound to 
generate disputes. Its principal draw- 
back is the absence of a “benchmark” 
discount rate to be applied in calcu- 
lating an instrument’s FMV.® 


Application of the concepts 


These five technical concepts, the 
basic building blocks of the Regula- 
tions, are joined together with a 
mortar of more traditional tax con- 
cepts to produce a series of “bottom 
line” results—whether a particular 
instrument will be treated as debt or 
equity. Most of the recharacterization 
of debt into equity takes place in 
§1.385-6 of the Regulations, which by 
its terms applies only if “holdings of 
stock and . . . instruments are sub- 
stantially proportionate.”® In form 
the existence of “proportionality” is 
an exception to the general rule that 
instruments are generally treated as 
valid indebtedness.*® However, the 


; 

: 


concept of proportionality is so 
broad that as a working rule one 
should assume that any commercially 
sensible loan to a corporation (except 
those made by independent cred- 
itors) involves proportionality of 
holdings and is thus subject to 
§1.385-6.7° 

Analysis of two of the most com- 
mon business transactions involving 
loans from owners to corporations 
should serve to illustrate that the 
bottom-line outcome under the 
Regulations may be difficult to 
defend. 

1. Short-Term Advances—It is not 
uncommon for a small business to 
need short-term infusions of working 
capital. Typically these infusions 
come from shareholders in the form 
of either open account obligations or 
demand notes. Under existing case 
law a prudent attorney would advise 
his clients to evidence such advances 
with a note, probably a demand note, 
with a view to buttressing the con- 
tention that the advance was a debt 
because it has the formal trappings of 
debt.7! Under the Final Regulations, 
his advice is useless. 

Demand notes and open account 
advances receive functionally indis- 
tinguishable treatment under the 
Final Regulations. Generally, both 
must bear interest at a reasonable 
rate if the underlying loan is not to be 
reclassified as equity.”2 This means 
that, unless the corporation is one of 
the minority that satisfy the 1:1 maxi- 
mum debt-equity ratio, the debt 
must bear a commercially demon- 
strable arm’s-length interest rate, 
probably one greater than the pre- 
vailing prime rate.” 

As mentioned above, this require- 
ment is in contravention of both 
normal practice and commercial 
good sense, for a corporation needing 
a short-term advance by hypothesis 
lacks the cash to pay a handsome 
interest rate on the borrowed funds. 
To comply with the Regulation and 
avoid reclassification, short-term 
advances must be “grossed up” to 
transfer not only the working capital 
but also cash sufficient to pay the 
interest charge over the anticipated 
loan term. 

Both demand notes and open 
account advances benefit by yet 
another limited safe harbor rule. To 
the extent that such advances do not 
aggregate more than $25,000, they 
are exempted entirely from the Sec- 
tion 385 Regulations if they are repaid 
within six months.”4 This means that 


no interest need be paid, and that the 
repayment will not be treated as a 
dividend. If total short-term ad- 
vances exceed $25,000, the first 
$25,000 still qualifies for the safe 
harbor.”> Any excess is reclassified as 
equity (as is any part of the first 
$25,000 outstanding for more than six 
months), unless the reasonable 
interest rate requirement is met.”® 

One formal distinction between 
open account and demand loans is 
drawn. Demand notes reclassified as 
equity are treated as preferred 
stock.” Reclassified open account 
advances are deemed capital contri- 
butions.” This means only that the 
retirement of demand notes has a 
theoretical chance at capital gains 
treatment under §302 of the Internal 
Revenue Code, instead of dividend 
treatment under $301.79 “Retirement” 
of reclassified open account ad- 
vances would always be treated as a 
dividend. 

In sum, the case law’s distinct 
preference for advances cloaked 
with the formalities of borrowing 
(that is, evidenced by a promis- 
sory note) disappears under the 
Regulations. 

2. Long-Term Cash Advances—If 
substantial cash is to be transferred to 
a corporation by its owners, either at 
its formation or in a subsequent infu- 
sion of “permanent” capital, the Final 
Regulations strongly suggest using a 
term note. 

There is no requirement that a 
term instrument issued for cash bear 
a reasonable interest rate, or indeed 
that it bear any interest at all. Reclas- 
sification can occur for only one 
reason:®® existence of excessive 
debt.*! But the valuation rules contain 
a_ self-correcting mechanism that 
would seem to preclude the existence 
of excessive debt. As a result, it is 
virtually impossible for a term loan to 
receive reclassification as equity. 

To illustrate, assume the Z Corp. is 
organized by 15 medical doctors to 
provide a professional service build- 
ing.82 Each doctor-shareholder 
agrees to advance $400 to Z for each 
share of stock purchased for $100. 


The advances are represented by 19- 
year, 7-percent debentures. As a 
group the doctors receive $35,000 of 
stock, and $140,000 of 7-percent 
debentures. Z also borrows $325,000 
from an_ institutional mortgage 
lender. After constructing the build- 
ing, Z’s balance sheet would be: 


Assets Equities 

Building Inst. Mtg. Loan 
7% Debentures 
Stock 


$500,000 


$500,000 $500,000 

It would seem that Z’s outside ratio 
is 13.3:1 and that its inside ratio is 4:1. 
Its debt is excessive (both safe harbor 
ratios are exceeded and it is unlikely 
that a commercial lender would 
make a loan on the terms of the 
7-percent debentures),®* so that the 
debentures should be classified as 
equity under §1.385-6(f)(1) of the 
Regulations. 

It is here that the valuation rules 
enter to save the 7-percent deben- 
tures. If it can be shown that an 
independent lender would demand a 
higher yield, say 9-percent, on a 
similar investment then each $400 
debenture has a fair market value of 
some $328.84 The shareholder is 
treated as buying the debenture for 
$328, and contributing the remaining 
$72 to the corporation’s capital. 

In an example apparently aimed at 
foreign investors attempting to 
extract business profits as interest 
under the Dutch Treaty,** the Regu- 
lations hold that these revalued 
numbers are used in figuring the 
corporations’ debt-equity ratio.®’ 
Z’s balance sheet becomes: 


Assets 
Building 


Equities 
Inst. Mtg. Loan 
7% Debentures 
Stock 
Capital Contr. 


$500,000 


$500,000 
equity becomes 


$500,000 
Stockholder’s 
$61,000. The inside ratio is 1.9:1. The 
outside ratio is 7:1. Therefore, the 
debt is not excessive.* 
No matter how great the apparent 


debt-equity ratio, the taxpayer 
should be able to use §$1.385-3(a) of 
the Regulations to his advantage. 
Debt is valued below face, and the 
difference treated as a capital contri- 
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bution. The greater the apparent 
debt-equity ratio, the greater the dis- 
count rate which would be used to 
value the debenture, and thus the 
greater the discount in the value of 
the debenture.*® 


1 Rev. P.ul. 72-198, 1972-1 C.B. 223, holds 
that a corporation realizes income upon the 
lapse without exercise of a warrant to purchase 
its stock. Rev. Rul. 77-40, 1977-1 C.B. 248 holds 
that Rev. Rul. 72-198 will operate only pro- 
spectively. See generally Wall St. J., Jan. 21, 
1977, at 6, col. 3. 

2 Congress enacted §385 of the Internal 
Revenue Code of 1954, as amended [herein- 
after the I.R.C.], as part of the Tax Reform Act 
of 1969, P.L. 91-172, §415(a) (1969). It directs 
the Secretary of the Treasury to promulgate 
“legislative” regulations governing “whether 
an interest in a corporation is to be treated . . . as 
stock or indebtedness.” Id. In March 1980, 
nearly 11 years after §385 was enacted, the 
Treasury first published proposed Regula- 
tions. Notice of Proposed Rule Making: 
Department of the Treasury, Internal Revenue 
Service (LR-1661) Income Tax Treatment of 
Certain Interests in Corporations as Stock or 
Indebtedness, 45 Fed. Reg. 18957 (March 24, 
1980). The proposed regulations were severely 
criticized E.g., Beghe, Redrawing the Lines 
Between Corporate Debt and Equity Interests: 
The Proposed Regulations Under Section 385, 
58 Taxes 931 (1980) [hereinafter cited as 
Beghe I]. 

Final Regulations, making modest changes 
but preserving the basic thrust of the proposed 
regulations, were filed December 29, 1980, as 
T.D. 7747, 45 Fed. Reg. 86438 (December 31, 
1980). 

3 Treas. Reg. §1.385-1(a)(1) (1980). “Instru- 
ment” is defined in Treas. Reg. §1.385-3(c). 

4 E.g., Beghe I; Beghe, An Interim Report 
on the Debt-Equity Regulations Under Code 
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Section 385, 59 Taxes 203 [hereinafter Beghe 
II], at 203-04. 


5 News Rel. IR-81-43, Apr. 1981, 
reprinted in [1981] 10 STANp. Fep. Tax Rept. 
(CCH) para. 6562. 

6 Beghe II at 204. 

7 See Beghe I and II, and articles cited 
therein; Pike, Proposed Debt-Equity Regs: 
Potent New Standards for Characterizing 
Purported Debt, 7 J. Corp. Tax. 195 (1980). 

8 T.R.C. §163(a). 

9 B. Birrker & J. Eustice, FEDERAL INCOME 
TAXATION OF CORPORATIONS AND SHARE- 
HOLDERS, para. 4.01 (4th ed. 1979) [hereinafter 
cited as BirrKeEr]. 

10 See I.R.C. §1232(a). Repayment of a cash 
advance produces no gain realized to the 
lender, since his adjusted basis in the debtor's 
obligation is the amount of the original ad- 
vance. See I.R.C. §1001(a). 

1! Unless the repayment qualifies for long- 
term capital gain treatment under I.R.C. §302, 
the retirement of equity is treated as a distribu- 
tion to which §301 applies. I.R.C. §302(d). 
Under §301, the distribution is treated as a 
dividend to the extent of earnings and profits 
(E&P), I.R.C. §301(c)(1). Once E&P is ex- 
hausted, further distributions first reduce the 
stockholder’s adjusted basis in his shares, 
I.R.C. §301(c)(2), and then if basis is ex- 
hausted, any remaining distribution receives 
capital gains treatment. I.R.C. §301(c)(3). 


Throughout this column the generic term 
“dividend” is used in place of the more cum- 
bersome “distribution to which section 301 
applies.” 

L.R.C. §163(a). 

13 T.R.C. §61(a)(4). 

'4 Fach is assumed to have a marginal tax rate 
of 50 percent. 


15 T.R.C. §1232(a)(1). 
16 See supra, Note 9. 
'7T.R.C. §61(a)(7). This ignores the $200 


annual per taxpayer exclusion granted by 
I.R.C. §116(b)(1). 


18 See supra, Note 11. 

19 See generally BittkeEr, supra, Note9, ch. 4. 
Compare Tomlinson v. 1661 Corp., 377 F.2d 
291 (5th Cir. 1967) with Midland Distributors, 
Inc. v. United States, 481 F.2d 730 (5th Cir. 
1973). 

20 Tomlinson v. 1661 Corp., 377 F.2d 291 
(5th Cir. 1967). 


21 See Plumb, The Federal Income Tax 
Significance of Corporate Debt: A Critical 
Analysis and Proposal, 26 Tax L. Rev. 369, 525 
(1971). 

22 This assumes that the 10 percent interest 
rate is not “reasonable.” See Treas. Reg. 
§1.385-6(3), -6(1). See also text accompanying 
Note 72, infra. 


23 Tomlinson v. 1661 Corp., 377 F.2d 291 
(5th Cir. 1967). 

*4 Treas. Reg. §1.385-6(f)(1), -6(f)(3)(ii). See 
also text accompanying Note 32, infra. 

Treas. Reg. §1.385-6(g)(1)(i). “The... reg- 
ulations were designed to provide a high 
degree of certainty in computing a corpora- 
tion’s debt-equity ratio. Because trade ac- 
counts payable vary during the ordinary 
course of business in a way that is largely 
beyond the control of the shareholders, trade 
accounts payable were excluded from the 
liability side of the ratio.” Supplementary 
Information to T.D. 7747, 45 Fed. Reg. 86,438 
at 443 (Dec. 31, 1980) [hereinafter cited as 
Supplementary Information]. 
Treas. Reg. §1.385-6(g) (2). 


27 E.g., Treas. Reg. §1.385-6(b)(1), -6(e), 
-6(f)(2). “Treasury believed it would have 
been unsound policy in effect to deny corpora- 
tions access to shareholder capital in the form 
of indebtedness when loans on the same terms 
could have been obtained from independent 
lenders.” Supplementary Information, supra 
Note 25, at 86,440. 45 Fed. Reg. 86,440 (Dec. 
31, 1980). 

Treas. Reg. §1.385-6(f) (3) (i). 

29 Treas. Reg. §1.385-6(f) (3) (ii). 

30 $900,000 total debt divided by $100,000 
equity investment = 9:1. 

31 The bank loan is assumed made to an 
“independent creditor.” See Treas. Reg. 
§1.385-6(b), and text accompanying Note 46, 
infra. It is ignored in determining the inside 
ratio., Treas. Reg. §1.385-6(f)(4). Thus, the 
inside ratio is $400,000 (shareholder advances) 
to $100,000 (shareholder equity), or 4:1. 
Compare discussion in text accompanying 
Note 84, infra. 


32 Treas. Reg. §1.385-6(f)(1). This assumes 
that the firm could not escape excessive debt 
characterization under Treas. Reg. §1.385- 
6(f)(2), the all-the-facts-and-circumstances 
approach, and further assumes “proportion- 
ality.” See text accompanying Note 68, infra. 
In fact, Firm A (which produced Star Wars) 
might be able to use the “real” value of its 
equity to its advantage under subsection 
6(f)(2). This possibility is, of course, useless as 
a planning technique. 

33 $80,000 ($50,000 long-term debt plus 
$30,000 advance) divided by $25,000 stock- 
holder’s equity. Treas. Reg. §1.385-6(g) (5) (ii) 
provides a break for losing concerns. Any 
current year’s net operating loss is ignored. 
This improves the ratios for the shareholders, 
because reflecting the loss would decrease 
stockholder’s equity by the amount of the 
current year’s loss. 


34 See Treas. Reg. §1.385-6(g)(3)(ii). This 
prevents the taxpayer from arguing that once 
the $30,000 advance is treated as equity, then 
stockholder’s equity is $55,000 ($25,000 stock 
plus $30,000 of reclassified debt). Under the 
quoted Regulation, both interests must fall. 

This same’ Regulation suggests that an 
instrument reclassified as equity apparently 
will not be counted as stockholder’s equity for 
purposes of determining debt-equity ratios. In 
other words, if the owners buy stock for 
$50,000 and advance an additional $50,000 
pursuant to a note treated as equity, then 
notwithstanding the reclassification the stock- 
holders’ equity is $50,000, not $100,000. Under 
these circumstances, the stockholders (if 
aware of the reclassification) should either 
forgive the “debt” (or reclassify it formally as 
preferred stock) thereby increasing stock- 
holder’s equity to $100,000, the idea being to 
protect later advances from reclassification. 


3% Treas. Reg. §1.385-6(1) (ii). 

36 Treas. Reg. §1.385-7(c) (1). 

37 Treas. Reg. §1.385-6(d). As described in 
text accompanying Note 84, infra, term instru- 
ments issued for money are revalued under 
Treas. Reg. §1.385-3(a) if they bear too low an 
interest rate, with the result that the lender 
realizes original issue discount income over the 
term of the loan. This adjustment mechanism 
would not work for instruments issued for 
property, because under I.R.C. §1232(b) they 
may not contain original issue discount. See 
Supplementary Information, supra Note 25, 
at 86442. 

38 Treas. Reg. §1.385-6(e) (1). 

39 T.R.C. §6621. 


| 


40 E.g., Wall St. J., May 6, 1981, at p. 52, col.5. 
4! Id. at p. 3, col. 2. 


42 Treas. Reg. §1.385-6(e)(2). This rule does 
not protect nonrecourse loans. Treas. Reg. 
$1.385-6(e) (3). 

43 See supra, Note 38. 

44 Generally a small corporation needing 
cash is financially pressed. Creditors would 
normally demand a high interest rate to com- 
pensate themselves for the risk of default, if in 
fact a loan would be made at all in the absence 
of a shareholder guaranty. Compare Treas. 
Reg. §1.385-6(e)(5), Ex. (1). If the advance 
must then bear 20 percent (instead of, say, 8 
percent) interest, more funds must be trans- 
ferred to enable the pressed corporation pay 
an additional 12 percent interest. This, of 
course, further exacerbates the debt-equity 
ratio. 

45 Supplementary Information, supra Note 
25, at 86443. 

46 Treas. Reg. §1.385-2(b)(1). 

47 Treas. Reg. §1.385-6(f) (4). 

48“For purposes of the regulations under 
section 385, all relevant facts and circum- 
stances must be taken into account in determi- 
ning whether a creditor is independent.” 
Treas. Reg. §1.385-6(b)(1). 

4 Treas. Reg. §1.385-6(b)(2). In addition, to 
qualify under the safe harbor, “the creditor's 
holding of stock and instruments [must not be] 
substantially proportionate.” Treas. Reg. 
§1.385-6(b)(2)(ii). Constructive ownership 
rules are adapted from Code §318. Treas. Reg. 
§$1.385-6(b) (2) (i). 

50 Determination of “excessive debt” under 
the safe harbor rule is made “at the end of the 
taxable year in which the instrument is issued.” 
Treas. Reg. §1.385-6(f) (4). 

5! Treas. Reg. §1.385-4(b)(1). 

52 See Treas. Reg. §1.385-6(j) for changes in 
terms. If the parties make as “substantial” 
change in the instrument, one pursuant to 
which “the fair market value of the instrument 
could be materially affected,” Treas. Reg. 
§1.385-6(j)(2), then the change is deemed to 
effect an issuance of a new instrument for 
property, and is tested at that time for equity 
characteristics. 

53 See supra, Note 34, if both instruments are 
issued in the same taxable year of the cor- 
poration. 

54 Treas. Reg. §1.385-4(b)(1) (“the status of 
an instrument is not affected by a mere change 
in ownership”). 

55 Compare I.R.C. §341(f) and the now 
routine warranty ina stock sale that no §341(f) 
election has been made. 

56 See supra, Note 34. 

57 Treas. Reg. §1.385-6(1) (3). 

538 Treas. Reg. §1.385-6(1)(1)(iii). Recall that 
the interest rate is reasonable, under the safe 
harbor rule, only if the debt equity ratio does 
not exceed 1:1. See text accompanying Note 
35, supra. 

59 Treas. Reg. §1.385-6(k) (1). 

6 Treas. Reg. §1.385-6(k) (1) (iii). 

61 Treas. Reg. §1.385-6(k)(3). The notes, 
however, are considered actual payment only 
to the extent of their fair market value. The 
notes themselves are susceptible to reclassi- 
fication as equity, but this is a small price for 
preserving the character of the underlying 
debt. 


62 See text accompanying Note 39, supra. 

63 Treas. Reg. §1.385-3(b)(1). 

64 Treas. Reg. §1.385-3(a)(1)(ii). 

65 Treas. Reg. §1.385-3(a)(3), Ex. (1). See also 
Note 88, infra. 

66 Supplementary Information, supra Note 


25, at 86440. If the stated interest rate is too 
high, Treas. Reg. §1.385(a)(2) holds that the 
excess of the instrument’s FMV over its re- 
demption price is a dividend. This provision 
is aimed at foreign investment in the United 
States. See, Note 86, infra. 

87 Compare I.R.C. §483. If no interest rate is 
provided in certain deferred sales, then an 
interest rate, currently 7 percent, is imputed. 
Since, however, the valuation is meant to 
reflect current market conditions, no single 
benchmark rate can be used. 

Treas. Reg. §1.385-6(a) (1). 

69 Treas. Reg. §1.385-6(a)(1). See also Treas. 
Reg. §1.385-2(a)(1). 

70 See Treas. Reg. §1.385-6(a)(6), Ex. (1)- 
(15). Under Ex. (2), debt holdings are pro- 
portionate when one of 3 equal shareholders 
owns twice the debt of another. The only 
helpful example of nonproportionality is con- 
tained in Ex. (7), where one of two equal 
shareholders owns 100 percent of the firm’s 
debentures. 

71 See Plumb, supra Note 21, at 461-64. 

72 Treas. Reg. §1.385-6(1)(1)(iii) (demand 
notes) and -7(c)(1) (open account advances). 

73 See supra, Note 44 and accompanying 
text. 


4 Treas. Reg. §1.385-6(1)(4) (demand notes) 
and -7(a)(2) (open account advances). If both 
demand notes and open account,advances are 
used, they are combined in determining 
whether total loans exceed $25,000. The 
Regulations caution against refinancing 
arrangements designed to avoid the six-month 
rule. Treas. Reg. §1.385-6(1)(4)(i)(B) (demand 
notes) and -7(a)(2)(ii) (open accounts). 

5 Treas. Reg. §1.385-7(e), Ex. (3). 

Id 


7 Treas. Reg. §1.385-4(c)(1)(i). 

78 Treas. Reg. §1.385-7(b)(2) and -7(c)(1). 

7? Redemption of preferred stock may 
qualify for capital gain treatment only under 
I.R.C. §302(b)(1). This is extremely difficult 
(if not impossible) to satisfy if the shareholder 
also owns common stock. United States v. 
Davis, 397 U.S. 301 (1970), reh. den., 397 U.S. 
1071 (1970). 


80 Or for a later failure to pay principal or 
interest when due. See text accompanying 
Note 57, supra. 

5! Treas. Reg. §1.385-6(f). 

82 This example parallels 1661 Corp., supra, 
Note 19. It is similar to Treas. Reg. §1.385- 
3(a)(3), Ex. (1), except that the nominal inside 
ratio is here 4:1. 

83 See Treas. Reg. §1.385-6(f)(1), and text 
accompanying Note 28, supra. 

84 This is the sum of the present value, dis- 
counted at 9 percent, of the right to receive $28 
per year (7 percent interest on $400 debenture) 
for 19 years ($251) plus the present value of the 
right to receive $400 in 19 years ($77). 

85 Treas. Reg. §1.385-3(a) (1). 

86 See Income Tax Convention, April 29, 
1948, United States-Netherlands, art. VIII, §1, 
1949-1 I.R.B. 92, T.I.A.S. No. 1855 (no with- 
holding on U.S. source interest paid to certain 
Netherlands persons). 

87 Treas. Reg. §1.385-6(g)(4), Ex. (3). 

88 There is, to be sure, a small price to be 
paid. The debentures now have original issue 
discount (OID) of $72 per debenture under 
Code §1232(b). This is OID of $3.79 per year 
per debenture. Thus, each year the debenture 
holder realizes $3.79 of phantom income, 
Code §1232(a)(3)(A), and the corporation 
receives $3.79 of phantom interest deduction 
each year. Treas. Reg. §1.163-4(a). If both the 


corporation and the debenture holder are in 
the same tax bracket, there is no net tax paid as 
a result. 

8° The Supplementary Information, supra 
Note 25, at 86441, contains language arguably 
in conflict with the text’s analysis. 

“As a general matter, when the inside ratio 
exceeds 3:1 and the loans do not satisfy the 
standard of section 1.385-6(f)(2), the proper 
interest rates would tend to be so high as to be 
noncommercial (e.g., as high as 30 to 40 
percent). The Treasury decided that it would 
be more realistic to classify such debt as stock 
rather than to impute these excessive, non- 
commercial interest rates.” 

The text’s example involved a nominal 4:1 
inside ratio, brought within the safe harbor by 
using only a 9 percent discount rate, not the 30- 
40 percent discount rate assumed by the 
Treasury. Compare F.S. §687.07(2). 
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CORPORATION, BANKING BUSINESS LAW 


The Supreme Court and 
the securities laws — 
Part Il 

By Marshall R. Burack 


Editor's Note: This is the last of a 
two-part presentation on _ recent 
United States Supreme Court 
decisions regarding the antifraud 
provisions of various federal secu- 
rities statutes. Part I, appearing in the 
June issue, dealt with cases con- 
struing §10(b) and Rule 10b-5 of the 
Securities Act of 1933; this second 
installment discusses actions in- 
volving other antifraud provisions in 
federal securities law. 


Defrauding brokers 


Although §10(b) and Rule 10b-5— 
discussed last month in Part I of this 
presentation—are the most familiar 
antifraud provisions in the federal 
securities laws and have been the 
basis for more securities lawsuits 
than any other provisions, there are, 
of course, numerous other antifraud 
provisions in the federal securities 
laws. Aaron v. S.E.C., mentioned in 
Part I, dealt not only with §10(b) and 
Rule 10b-5, but also with §17(a) of 
the Securities Act. 

The only antifraud case decided 
by the Supreme Court in the last six 
years in which the plaintiff won and 
the relevant statutory provisions 
were not interpreted restrictively 
also involved §17(a). In United States 
v. Naftalin,*® decided in 1979, the 
issue was whether §17(a) of the Secu- 
rities Act applies to fraud against 
brokers as well as against investors. 
The Court held that it does. 

Respondent Neil Naftalin engaged 
in a short selling scheme, placing sell 
orders with brokers for stocks he did 


not own. To avoid the required 
margin deposit, Naftalin represented 
to the brokers that he owned the 
stocks which were being sold. When 
those stocks rose sharply in price— 
instead of dropping in price as 
Naftalin had expected—Naftalin 
was unable to make covering pur- 
chases, and the brokers had to 
purchase replacement shares in the 
market at higher prices, thus incur- 
ring significant losses. Naftalin was 
charged with criminal violation of 
§17(a)(1),4° and was convicted by the 
district court. The court of appeals 
reversed his conviction, finding that 
§17(a) applied only to fraud against 
investors, not to fraud against 
brokers.*7 

Naftalin did not dispute that he 
defrauded the brokers by falsely 
representing that he owned the stock 
he sold. He contended, however, that 
§17(a)(1) 
against investors and not to fraud 
against brokers. The Supreme Court, 
in an opinion by Justice Brennan, 
rejected this argument, finding that 
“nothing on the face of the statute 
supports this reading.”** The statute 
does not require that the victim of the 
fraud be an investor, only that the 
fraud occur in an offer or sale, which 
was the case here. Although investor 
protection was a primary purpose of 
Congress in adopting the Securities 
Act, Congress never suggested that 
investor protection was the sole 
purpose of the Act. The desire to 
protect ethical businessmen was also 
an important concern of Congress.*® 

Although the language of §17(a)(1) 
is very similar to the language of Rule 
10b-5, the Court mentioned the 
purchaser-seller requirement 
imposed in connection with that rule 
only briefly. In a footnote, the Court 
stated that Naftalin involved a 
criminal prosecution, and thus the 
Court’s decision in Blue Chip Stamps 
v. Manor Drug Stores, which limited 
to purchasers or sellers the class of 
plaintiffs who may bring damage 
actions under Rule 10b-5, was inap- 
plicable.*° This footnote suggests 
that there may be no fundamental 
difference between §17(a)(1) and 
Rule 10b-5 insofar as the purchaser- 
seller requirement is concerned, and 
that if the plaintiff in Naftalin had 


applies only to fraud 


been a_ private party seeking 
damages (the defrauded brokers, for 
example) rather than the govern- 
ment, the outcome might have been 
different. Moreover, despite long 
standing recognition of implied 
private rights of action under 
§10(b)—the Exchange Act’s com- 
panion provision to §17(a) of the 
Securities Act—the very existence of 
an implied private damage remedy 
under §17(a) may be doubtful in 
view of the Court’s recent antipathy 
to implied rights of action under the 
securities laws. 


Tender offer antifraud provisions 


Section 14(e) of the Exchange Act 
prohibits fraud in connection with 
tender offers.5! In Piper v. Chris- 
Craft Industries, Inc.,52 decided in 
1977, the Supreme Court further 
restricted implied private rights of 
action under the antifraud provisions 
of the federal securities laws by 
denying a defeated tender offeror 
the right to sue a competing offeror 
for damages under §14(e). 

The Supreme Court’s opinion in 
Chris-Craft marked the culmination 
of nearly eight years of litigation 
arising out of a hard fought contest 
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for control of Piper Aircraft. Chris- 
Craft and Bangor Punta Corporation 
had both acquired substantial blocks 
of Piper common stock before 
Bangor Punta, which was aided in the 
struggle by the Piper family, finally 
obtained a majority of the outstand- 
ing Piper shares. 

Even before Bangor Punta had 
gained control of Piper, Chris-Craft 
commenced an action in federal 
district court against Bangor Punta 
for violations of the federal securities 
laws allegedly committed during the 
contest for control. One of Chris- 
Craft’s allegations was that Bangor 
Punta had violated §14(e) of the 
Exchange Act—the antifraud pro- 
vision of the Williams Act—by 
making material misstatements and 
omissions in connection with an 
exchange offer for Piper stock. The 
case finally reached the Supreme 
Court after the Second Circuit Court 
of Appeals had found for Chris-Craft 
and awarded it a judgment of $36 
million (including interest) against 
Bangor Punta, Piper, and the First 
Boston Corporation, Bangor Punta’s 
investment banker.** 

The Court began its review of 
§14(e) liability by noting that there 
are no express provisions in §14(e) 
for implied private causes of action. 
The Court turned to the legislative 
history in order to determine 
whether a right of action should be 
implied in favor of a defeated tender 
offeror. 

Citing statements by Senator 
Harrison Williams, the sponsor of the 
Williams Act, and others, including 
former SEC Chairman Manuel F. 


Cohen, the Court noted over and | 


over again references to protection 
of “investors.” The Court thus con- 
cluded that the sole purpose of the 
Williams Act was the protection of 
investors who were confronted with 
a tender offer, and that there was no 
hint in the legislative history that 
Congress contemplated providing a 
defeated tender offeror with a 
private cause of action for damages 
against another offeror.54 Where 
Congress had not expressly provided 
aremedy, the Court would not create 
one. 

The Court supported its decision 
not to imply a private right of action 


in this case by application of the 
analysis used in Cort v. Ash. In that 
opinion the Court identified four 
factors which were relevant in deter- 
mining whether a private cause of 
action should be implied. These four 
factors are whether: (1) the plaintiff 
is “one of the class for whose special 
benefit the statute was enacted”; (2) 
there is “any indication of legislative 
intent, explicit or implicit, either to 
create such a remedy or to deny one’; 
(3) a private right of action “would 
be consistent with the underlying 
purpose of the legislative scheme”; 
and (4) plaintiff's cause of action was 
“one traditionally relegated to state 
law.” In Chris-Craft, the Court con- 
cluded that the application of each of 
these factors argued against implica- 
tion of a private right of action.*® 

The Court also stated that, since 
the purpose of the Williams Act was 
to protect offerees by requiring dis- 
closure, the Act could not consistently 
be interpreted to confer a monetary 
benefit upon an offeror, particularly 
where the award would not redound 
to the benefit of the class that the 
statute was designed to protect—the 
investors.*” 

Finally, the Court stated that this 
particular type of action is tradi- 
tionally one relegated to state law: 
“Despite the pervasiveness of federal 
securities regulation, the court of 
appeals concluded in this case that 
Chris-Craft’s complaint would give 
rise to cause of action under common 
law principles of interference with a 
prospective commercial advan- 
tage.”>5 The Court found it appro- 
priate to relegate the plaintiff to this 
state law remedy.*® The Court held 
that Chris-Craft, as a defeated tender 
offeror, had no cause of action for 
damages under $§14(e) because 
Chris-Craft was not within the class 
of persons which §14(e) intended to 
protect.® 


Chris-Craft is a landmark case in 


the area of tender offer regulation, 
and the decision will have a signifi- 
cant impact on subsequent tender 
offer litigation. The decision also has 
more general implications for 
potential litigants under the federal 
securities laws. The Court reaffirmed 
the proposition that private remedies 
for violations of various provisions of 
the federal securities laws will not 
easily be implied. 


Investment Adviser Act 
antifraud provisions 


The proposition that private 
remedies will not easily be implied 
under the federal securities laws was 
again affirmed by the Court in 
Transamerica Mortgage Advisors, 
Inc. v. Lewis,®' decided in 1979. This 
case involved the antifraud provi- 
sions found in $206 of the Investment 
Advisers Act of 1940.8 

A shareholder of Mortgage Trust 
of America charged the trust, several 
individual trustees, the trust’s invest- 
ment adviser, Transamerica Mort- 
gage Advisers, Inc., and two of its 
affiliates with fraud or breach of 
fiduciary duty in the course of 
managing or advising the trust. A 
sharply divided Court,® rejecting the 
conclusion of every court of appeals 
which had previously considered the 
question,® held that no private rights 
of action for damages or injunctive 
relief should be implied under the 
Investment Advisers Act.® 

The Court first noted that the 
Investment Advisers Act does not 
expressly provide for a private cause 
of action and that the Court must 
determine whether Congress 
intended to create an implied cause 
of action. Looking first at the lan- 
guage of the statute itself, the Court 
found it apparent that §206 was 
intended to benefit the clients of 
investment advisers: “But whether 
Congress intended additionally that 
these provisions would be enforced 


ECONOMIST 
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CORPORATION, BANKING 
AND BUSINESS LAW 


through private litigation is a dif- 
ferent question.”® 

In ruling that private rights of 
action should not be implied under 
§206, the Court relied heavily on the 
maxim of statutory construction that 
“where a statute expressly provides a 
particular remedy or remedies, a 
court must be chary of reading others 
into it.”6? Congress expressly pro- 
vided both judicial and administra- 
tive means for enforcing compliance 
with §206 in other sections of the 
Advisers Act.*§ The Court found that 
in the other securities laws, Congress 
expressly authorized private suits for 
damages in prescribed circum- 
stances.® “The fact that it enacted no 
analogous provisions in the legisla- 
tion here at issue strongly suggests 
that Congress was simply unwilling 
to impose any potential monetary 
liability to a private suitor.”7° 

The Court disregarded the simi- 
larity of the language of §206 to the 
language of §10(b) and Rule 10b-5 of 
The Exchange Act, which have 
repeatedly been held to create 
private rights of action for damages. 
Further, the Court stated that having 
determined Congress did not intend 
to create a private remedy, it need 
not consider the utility of a private 
remedy or the fact that the remedy 
may not be one traditionally rele- 
gated to state law. 

The implication of this case for 
clients of investment advisers is that 
the Investment Advisers Act will 
provide them with little assistance in 
seeking redress against their adviser. 
The more general implication for 
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securities law plaintiffs and their 
attorneys is that unless a statutory 
remedy is expressly stated or the 
existence of an implied remedy has 
been well established, it is unlikely 
that a private cause of action for 
damages will be implied. 


Conclusion 


The Supreme Court has, through 
its decisions in the cases discussed in 
Parts I & II of this presentation, 
significantly restricted the coverage 
of the antifraud provisions of the 
federal securities laws and the rights 
of potential plaintiffs. This recent 
trend, in conjunction with restrictive 
decisions in other areas of the secu- 
rities laws, stands in sharp contrast to 
most of the Court’s earlier decisions 
under the federal securities laws, in 
which those laws were liberally 
interpreted to afford broad pro- 
tection to the investing public. 

Following the Supreme Court’s 
lead, the lower courts have, in many 
instances, restricted the scope of the 
federal securities laws.7! Not only 
have lower courts followed the 
specific holdings of the Supreme 
Court in cases involving similar 
issues, but in some cases the lower 
courts have cited the Supreme 
Court’s trend toward a restrictive 
interpretation of the federal secu- 
rities laws as support for restrictive 
interpretations in areas not yet con- 
sidered by the Supreme Court.72 

On the other hand, expansive 
decisions in a number of recent 
federal court decisions suggest that 
liberal construction of the federal 
securities laws has not yet disap- 
peared.’ It is still too early to deter- 
mine to what extent the trend of 
recent Supreme Court securities law 
decisions will be continued by the 
lower courts and just how significant 
an effect those decisions will have on 
securities litigation. 


45 441 U.S. 768 (1979). 

46 Willful violations of §17(a) are made 
subject to criminal sanctions by §24 of the 
Securities Act. 

47 579 F.2d 444,447 (1978). 

48 441 U.S. at 772. 

49 Id. at 775, 776. 

at 774n.6. . 

5115 U.S.C. 78n(e). Section 14(e) of the 
Exchange Act provides: 

“It shall be unlawful for any person to make 
any untrue statement of a material fact or omit 
to state any material fact necessary in order to 
make the statements made, in the light of the 
circumstances under which they are made, not 
misleading, or to engage in any fraudulent, 
deceptive or manipulative acts or practices, in 


connection with any tender offer or request or 
invitation for tenders, or any solicitation of 
security holders in opposition to or in favor of 
any such offer, request, or invitation. The 
Commission shall, for the purposes of this 
subsection, by rules and regulations define, 
and prescribe means reasonably designed to 
prevent, such acts and practices as are fraudu- 
lent, deceptive, or manipulative.” 

52 430 U.S. 1 (1977). 

53 See 480 F.2d 341 (2d Cir. 1973); 516 F.2d 
172 (2d Cir. 1975). 

54 430 U.S. at 35. 

55 422 U.S. 66 (1975). 

56 430 U.S. at 39-40. See Phillips and 
Nicholson, Chris-Craft, 10 Rev. of Sec. Reg. 
891, 892-93 (1977), for a critique of the Court’s 
application of these factors. 

57 The Court might have looked more 
favorably upon a suit for injunctive relief 
rather than for massive damages. See 
Humana, Inc. v. American Medicorp., Inc., 
445 F.Supp. 613 (S.D.N.Y. 1978). 

58 430 U.S. at 40-41. 

59 Id. Chris-Craft did continue its legal battle 
against Bangor Punta by bringing suit in New 
York state court, alleging “interference with 
prospective commercial advantage.” See Wall 
Street Journal, Aug. 11, 1977, at p. 4, col. 2. The 
parties subsequently settled their nine-year 
dispute, and the state court action was dis- 
missed. See New York Times, Oct. 8, 1977 at p. 
33, col. 1. 

60 On February 15, 1980, the SEC submitted 
a proposed bill to the Senate Banking Com- 
mittee which, if enacted would have effected 
major changes in the regulation of tender 
offers. See Proposed Bill to Amend Williams 
Act, reprinted in Legislative Proposals on 
Tender Offers, Beneficial Ownership, Issuer 
Repurchases, 542 Sec. Reg.L.Rep. (BNA) 
Spec. Supp. 29 (Feb. 27, 1980). The proposed 
bill would have specifically conferred a pri- 
vate right of action for damages or injunctive 
relief on a defeated offeror, as well as on share- 
holders of the target company and the target 
company itself. The SEC’s legislative pro- 
posals have not been adopted. 

81 444 U.S. 11 (1979). 

82 Section 206, 15 U.S.C. §80b-6, reads as 
follows: 

“§80b-6. Prohibited transactions by invest- 
ment advisers. 

It shall be unlawful for any investment 
adviser, by use of the mails or any means or 
instrumentality of interstate commerce, 
directly or indirectly— 

(1) toemploy any device, scheme, or artifice 
to defraud any client or prospective client; 

(2) to engage in any transaction, practice, or 
course of business which operates as a fraud or 
deceit upon any client or prospective client; 

(3) acting as principal for his own account, 
knowingly to sell any security to or purchase 
any security from a client, or acting as broker 
for a person other than such client, knowingly 
to effect any sale or purchase of any security 
for the account of such client, without dis- 
closing to such client in writing before the 
completion of such transaction the capacity in 
which he is acting and obtaining the consent of 
the client to such transaction. The prohibitions 
of this paragraph shall not apply to any trans- 
action with a customer of a broker or dealer if 
such broker or dealer is not acting as an invest- 
ment adviser in relation to such transaction; 

(4) to engage in any act, practice, or course 
of business which is fraudulent, deceptive, or 
manipulative. The Commission shall, for the 
purposes of this paragraph (4) by rules and 
regulations define, and prescribe means 


— 
SS 


reasonably designed to prevent, such acts, 
practices, and courses of business as are fraud- 
ulent, deceptive, or manipulative.” 

63 Justice Stewart wrote the Court’s opinion 
for the majority of five justices. Justices White, 
Brennan, Marshall and Stevens dissented. 

64 See Abrahamson v. Fleschner, 568 F.2d 
862 (2d Cir. 1977); Wilson v. First Houston 
Investment Corp., 556 F.2d 1235 (5th Cir. 
1978); Lewis v. Transamerica Corp., 575 F.2d 
237 (9th Cir. 1978). 

85 The Court discussed §215 of the Invest- 
ment Advisers Act as well as §206. Section 215 
provides that contracts which are in violation 
of the Advisers Act shall be void. The Court 
concluded this section affords parties to such 
contracts a limited implied right of action to 
rescind such contracts. 


66 444 U.S. at __, 62 L.Ed.2d at 153. 
87 444 U.S. at __., 62 L.Ed.2d at 155. 


68 Under §217, willful violations of the Act 
are criminal offenses, punishable by fine or 
imprisonment. Section 209 authorizes the SEC 
to bring civil injunctive actions to enforce 
compliance with the Advisers Act. Section 203 
authorizes the SEC to impose various adminis- 
trative sanctions. 


6° The Court cited: Securities Act, §§11 and 
12; Exchange Act, §§9(e), 16(b) and 18; Public 
Utility Holding Company Act, §§16(a) and 
17(b); Trust Indenture Act of 1929, §323(a); 
Investment Company Act of 1940, §30(f). 


70 444 U.S. at ___, 62 L.Ed.2d at 155. 
™! See, e.g., Walner v. Friedman, 410 F. 


Supp. 29, 32 (S.D.N.Y. 1975) (Rule 10b-5 count 
dismissed for failure to state a claim because 
plaintiff was not a purchaser or a seller); Halle 
& Stieglitz v. Empress International, Ltd., 442 
F.Supp. 217 (D. Del. 1977) (holders of stock 


who did not purchase or sell their shares 


during period of alleged violations do not have 
standing to assert claims based on violations of 
Rules 10b-6 and 10b-7); Wolford v. Equity 
Resources Corporation, 424 F. Supp. 670 (S.D. 
Ohio 1976) (conclusory restatement of the 
statutory language of the antifraud provisions 
of the Exchange Act does not adequately 
plead scienter); Altman v. Knight, 431 F. Supp. 
309 (S.D.N.Y. 1977) (allegation that officers 
and directors breached fiduciary duty by 
taking certain actions designed to defeat a 
tender offer does not state a claim under the 
antifraud provisions of the Exchange Act); 
Sennet v. Oppenheimer & Co., Inc.,585 SRLR 
A-3 (N.D. Ill. Oct. 15, 1980) (private right of 
action should not be implied under Section 
11(d) of the Exchange Act, which bars broker- 
dealers from extending any credit to customers 
for the purchase of newly issued securities 
underwritten by the broker). 


72 See, e.g., Crane Co. v. American Standard, 
Inc., 439 F.Supp. 945, 958 (S.D.N.Y. 1977). The 
district court’s conclusion of non-liability was 
based primarily on the reasoning of the 
Supreme Court’s decision in Chris Craft, but 
was also “buttressed by the trend toward a 
restrictive interpretation of the federal secu- 
rities laws evidenced by the Supreme Court's 


recent decisions.” See also Gunter v. Hutche- 
son, 433 F. Supp. 42, 45 (N.D. Ga. 1977). The 
court supported its holding that there is no 
private right of action under §17(a) of the 
Securities Act “by several recent Supreme 
Court decisions which indicate a trend con- 
struing the federal securities laws narrowly” 

(citing Ernst & Ernst v. Hochfelder, Piper v. 
Chris-Craft Industries, Inc., and Santa Fe 
Industries, Inc. v. Green). 

73 See e.g., Steinberg v. Carey, 439 F.Supp. 
1233 (S.D.N.Y.) (Reckless conduct meets 
scienter test); S.E.C. v. Penn Central Co., 425 
F.Supp. 593 (E.D. Pa. 1978) (allegation that 
defendants engaged in a “scheme” implied 
sufficient scienter to survive a motion to dis- 
miss); S.E.C. v. Wills, CCH Fed. Sec. L. Rep. 
para. 96, 321 (D.D.C. Feb. 11, 1978) (no pre- 
liminary dismissal where it was alleged that de- 
fendants “caused” a certain result); Pellman v. 
Cinerama, Inc., 580 SRLR A-4 (S.D.N.Y. Nov. 
7, 1980) (class action suit alleging violation of 
Rule 10b-5 and Section 14(a) survives motion 
to dismiss based on Santa Fe where plaintiff 
alleges company’s officers and directors 
sought approval of merger by means of false 
and misleading proxy statement. The court 
refused to relegate shareholders to state ap- 
praisal remedies in view of “serious limita- 
tions” of those remedies). For an analysis of 
the divergence between the Supreme Court 
and the lower federal courts, see Klein, Re- 
strictive Readings of SEC Laws Not Emanat- 
ing from Lower Courts, Legal Times of 
Washington, July 24, 1978, at 10. 
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help live 


Catastrophic disease knows no boun- 
daries. It can strike old and young 
alike. But it is particularly tragic when 
a life that has just begun is affected. 


St. Jude Children’s Research Hospital 
also has no boundaries. As the largest 
center for the study of childhood 
cancer and other catastrophic diseases 


worldwide impact. Upon diagnosis 
and a doctor’s referral, a child from 
anywhere in the world may be ac- 
cepted and treated free of charge. 


_ in cooperation with publishers 
of this journal, offers a highly co 
~ venient Article Reprint Service. 
Single articles or complete issues 
— can now be obtained in their than those brought to Memphis 
— original size (up to 8% x 11 inches 5 because doctors everywhere treat pa- 
For more information please com- tients using methods perfected here. 
ue and mail the Blaigt belo Each year doctors, nurses and scien- 
tists visit St. Jude to exchange and 
share this vital knowledge. 


ARTICLE REPRINT 
, SERVICE where to live. Please help St. Jude. 


Send your tax-deductible check or for 
University Microfilms International more information write 539 Lane 


Avenue, Memphis, Tennessee 
38105. 


But, our research touches many more 


CUYES! | would like to know more about the Article Reprint 
Service. Please send me full details on how | can order. 


CJ Please include catalogue of available titles. 


Give and help live. 


Name Title 


Institution/Company 


Department 
Address 


i 

City State Zip I 


Danny Thomas, Founder 


ST. JUDE CHILDREN’S 
RESEARCH HOSPITAL 


Mailto: University Microfilms International 


Article Reprint Service 
300 North Zeeb Road 
Ann Arbor, Michigan 48106 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1981 595B 


~ ‘ f i 
om 
| ] * | 
— 
axe 


CURRENT LEGAL LITERATURE 


Florida State University Law Review 


Volume 9, issue 2 of the Florida 
State University Law Review is pub- 
lished in July 1981. The Review 
publishes four issues each year and is 
available on a subscription basis for 
-$15 per year. To obtain complete 
subscription information, write to 
Managing Editor, FSU Law Review, 
205 College of Law, Tallahassee, 
Florida 32306, or call (904) 644-2045. 


Articles 


“Florida Appellate Reform One Year 
Later” by Arthur J. England, Jr., 
justice of the Supreme Court of 
Florida, and Richard C. Williams, Jr., 
research aide to Justice England. 
More than one year has elapsed 
since the effective date of the 1980 
constitutional amendment to Article 
V which wrought the most dramatic 
change in the jurisdiction of the Su- 
preme Court of Florida in 24 years. 
The article analyzes the first year of 
operation under the amendment, and 
evaluates performance in light of its 
objectives. Statistical and decisional 
developments in each aspect of the 
court’s mandatory and discretionary 
jurisdiction which were affected are 
the focus of the work. The authors 
also identify some unanswered ques- 
tions pertaining to the amendment. 


“Of No Interest—Truth, Substance, 
& Bargain Borrowing,” by Joseph W. 
Jacobs. 

Shareholders are currently able to 
borrow interest-free funds from their 
closely-held corporations without 
any federal tax consequences. This 
article examines the history and the 
recent cases dealing with this tax 
“loophole” and develops a valuation 
model with which the heretofore 
only intuitive economic benefit can 
be empirically measured and taxed. 


Comments 


“From Estes to Chandler: Shifting 
Rights and Burdens in the Courtroom 
Camera Controversy,” by Margot 
Pequignot. 

In Chandler v. Florida, 101 S.Ct. 
802 (1981), the United States Su- 
preme Court held that a criminal 
defendant’s right to a fair trial was 
not violated by the presence of tele- 


vision cameras in the courtroom. 
This comment reviews the history of 
cameras in the courtroom, with em- 
phasis on Estes v. Texas, 381 U.S. 532 
(1964). 

The Chandler decision is analyzed 
for its consistency with recent U.S. 
Supreme Court decisions regarding 
press access to criminal proceedings, 
press access in general, and the con- 
stitutional rights of criminal defend- 


| ants. The comment then reviews 


the Florida experience with cameras 
in the courtroom under Canon 3A(7) 
of the Florida Judicial Code of Con- 
duct and discusses the Florida cases 
that have arisen from television cov- 
erage of judicial proceedings. 

“A Well-Plead Complaint—The Key 
to Recovery of Economic Damages 
for Delay in Admiralty,” by Chuck 
Talley. 

There exists today two divergent 
groups of cases which affect the 
recovery of delay damages in an 
admiralty action. The first is the 
Robins’ line of cases which refuse to 
award damages for economic losses 
due to a delay. The second group 
permits individuals, who have in- 
nocently been delayed, to recover 
these economic losses. This comment 
outlines the distinguishing elements 
of both lines of cases, with particular 
emphasis on the cause of action 
plead. Finally, suggestions for the 
drafting of a complaint are presented 
which may increase the possibility of 
recovery of delay damages. 


Case Notes 


Taxation—“Disregarding the Cor- 
porate Entity—Partners Unable to 
Ignore. Existence of Corporation 
Used for Financing Purposes,” 
Ogionz v. Commissioner, 617 F.2d 14 
(2d Cir. 1980), by Vincent A. Sable. 

This note analyzes the tax conse- 
quences to a taxpayer who seeks to 
use a corporate entity solely as a fi- 
nancing vehicle. In Ogionz v. Com- 
missioner, although the corporation 
was created for nontax motives (the 
avoidance of state usury laws) and 
served no other function, the deci- 
sion held that the corporation was the 
proper taxable entity. 

The author traces and explores the 
various tests that have evolved to de- 


termine when a corporation is prop- 
erly taxed and when it should be ig- 
nored for tax purposes. In light of 
these tests and the policy reasons be- 
hind them, the note explains the in- 
equitable results that could beset an 
unwary taxpayer using a corporation 
for financing purposes under the 
holding and rationale of the Ogionz 
decision. 

Patent Law—Process Patents—Sub- 
ject Matter Patentability—“A Patent 
Claim Based Primarily on a Compu- 
ter Program Can Comprise Patent- 
able Subject Matter”—-Diamond v. 
Diehr, 101 S.Ct. 1048 (1981) by Paul 
Jess. 

A patent is applied for on a process 
for curing synthetic rubber which 
differs from standard methods main- 
ly in its use of a digital computer that 
is programmed to constantly recalcu- 
late the mathematical equation 
which governs the process. Although 
not holding computer programs 
patentable per se, the Court, in a 5-4 
decision, leans toward patentability 
by holding that the claimed process 
defines patentable subject matter 
under 35 U.S.C. §101. 

In so doing, the Court held that the 
entire process of curing rubber 
should be considered and not merely 
the novel part of the method devel- 
oped by the applicants. The dissent 
argued that unless such claims are 
analyzed in terms of what the appli- 
cant claims to be novel, the drafts- 
man of an application can place un- 
patentable subject matter within 
some larger but well known process 
which would then become patent- 
able subject matter, i.e., form over 
substance. The bottom line is that the 
computer programs will probably 
now be patentable if the claim appli- 
cation is competently drafted. 
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ee - One Stop sourcebook ... 


Federal Tax Planning for Vacation 
Homes and Condominiums 


By Richard C. Bristow, Craig G. Dalton, Jr., & Edsel F. Matthews 


A one-stop sourcebook on the tax implications of investing in vacation homes and condominiums. Federal income tax laws 
and regulations which affect this type of investment are examined in detail with particular emphasis on how to buy, sell and 
operate such property profitably. 


Topics covered include acquisition tax factors; tax planning 
for the operation of the vacation rental property, for minimum 
rental or personal usage, for conversion of personal residence to 
rental property, for condominium conversion, for splitting 
ownership of rental property, and for the condominium and the 
condominium management association; operating expenses; 
depreciation; recapture of depreciation on disposition of 
property; at risk limitations on losses; investment tax and 
residential energy credits; casualty losses; and sale of vacation 
home. 
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By Julian Conrad Juergensmeyer 


& Pamela G. Schneider 


$19.95 plus tax 


With one brief statute, the Florida legislature 
in 1973 relegated to legal history most of the 
existing Florida case law which governed the 
landlord-tenant relationship. 

This new work analyzes the sweeping changes made by the Florida Landlord and Tenant Act, and 
clarifies the rights, duties, obligations, and liabilities of the parties to a residential lease. 
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Preparation of pleadings, bench memoranda and memoranda for the attorney’s use 
outside of court. 


Motions for summary judgment and opposing summary judgment, with supporting 
memoranda of law. 
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citations. 
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